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99-05252 


MARY MELINDA BALLARD AND 
RONALD ALLISON, INDIVIDUALLY 
AND AS NEXT FRIENDS OF REESE 
ALLISON, A MINOR 


IN THE DISTRICT COURT OF 


FIRE INSURANCE EXCHANGE, A 
MEMBER OF THE FARMERS 

INSURANCE GROUP AND FRANK 

HRUSKA, D/B/A HRUSKA 

INSURANCE AGENCY ) 345TH JUDICIAL DISTRICT 


KKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKK 


) 
) 
) 
) 
) 
VS. ) TRAVIS COUNTY, TEXAS 
) 
) 
) 
) 
) 


ORAL/VIDEOTAPED DEPOSITION OF 
DR. DANIEL SUDAKIN 


FEBRUARY 26, 2001 


KKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKKK 


ORAL DEPOSITION OF DR. DANIEL SUDAKIN, produced as a witness at 
the instance of the Plaintiffs, and duly sworn, was taken in the 
above-styled and numbered cause on February 26, 2001, from 10:02 
a.m. to 2:49 p.m., before TINA M. MONTEMAYOR, CSR in and for the 
State of Texas, reported by stenographic method, at the offices 
of Adami, Goldman & Shuffield, 9311 San Pedro, Suite 900, 

San Antonio, Texas, pursuant to the Texas Rules of Civil 
Procedure and the provisions stated on the record or attached 


hereto. 
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THE PLAINTIFFS: 


MR. KENDALL MONTGOMERY 

Kelley & Ryan 

10000 Memorial Drive, Suite 210 
Houston, Texas 77024-3409 


THE DEFENDANT, FIRE INSURANCE EXCHANGE: 


MR. ROBERT F. SCHEITHING 
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San Antonio, Texas 78216 





THE DEFENDANT, FRANK HRUSKA, D/B/A HRUSKA 


INSURANCE AGENCY: 


MR. THOMAS FURLOW 
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555 North Carancahua, Suite 1600 
Tower II 

Corpus Christi, Texas 78478 
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STIPULATIONS 
IT IS STIPULATED and agreed by and between counsel for the 
respective parties hereto that the deposition of the witness 
named in the caption hereto may be taken at this time and place 
before the officer named in the caption hereto; that said 
deposition, or any part thereof, when so taken, may be used in 


the trial of this case with the same force and effect as if the 





witness were present in court and testifying in person; 
THAT the necessity for preserving objections at the time of 
taking is waived, and that any and all legal objections to this 


deposition, or any part thereof, may be urged at the time same is 





sought to be offered in evidence in the trial of this cause; 
except, however, that objections to the form of the question 
and/or responsiveness of the answer must be made at the time of 
taking, or else such objections are waived; 

THAT the original of this deposition shall be presented to 
the witness, DR. DANIEL SUDAKIN, for his examination and 
thereafter, DR. DANIEL SUDAKIN, shall return same to the officer 
taking this deposition; 

THAT if the signed original is not presented to MR. KENDALL 
MONTGOMERY prior to the time of trial, a copy may be used in lieu 


thereof. 
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THE VIDEOGRAPHER: It is Monday, February 
26th, 2,001. We're gathered for the deposition of Dr. Daniel 
Sudakin in the case of Mary Melinda Ballard, et al versus Fire 
Insurance Exchange, et al., Cause No. 99-05252, filed in the 
District Court of Travis County, Texas, 345th Judicial District. 
We're at the law office of Adami, Goldman & Shuffield, 9311 San 
Pedro, Suite 900, San Antonio, Bexar County, Texas. 

Would counsel please introduce themselves at 
this time for the record? 

MR. MONTGOMERY: Kendall Montgomery on behalf 
of plaintiffs. 

MR. SCHEIHING: Bob Scheihing for Fire 
Insurance Exchange. 

MR. FURLOW: Tom Furlow for Frank Hruska and 
Fire Insurance Exchange. 

THE VIDEOGRAPHER: It is 10:02 a.m. We are 
on the record. 

DR. DANIEL SUDAKIN, 
having been first duly sworn, testified as follows: 


BY MR. MONTGOMERY: 


Oy Would you state your name for us, please? 
A. Daniel Sudakin, S-u-d-a-k-i-n. 
om Dr. Sudakin, we are here today to take your 


deposition in a case which has been brought by Mary Melinda 


Ballard and Ron Allison against Fire Insurance Exchange. Do you 
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understand that? 


A. Yes. 

Q. Do you understand the deposition process? 

A. Yes, I do. 

OQ. Have you given a deposition previously? 

A. On one occasion, yes. 

QO}. When was that? 

A. I believe it was in 1997. 

Q. Okay. What type of lawsuit was it? 

A. It was not in a lawsuit, per se. It was a workers' 


compensation claim, and it related to a patient that I had seen. 


I believe it was a contested claim. 





Q. You've never before given a deposition in connection 


with any claims related to mold? 


AS No. 
© Can you tell us, what is a neurotoxin? 
A. A neurotoxin is a chemical or some substance that 


affects the central nervous system. 


Q. And what are some known neurotoxins? 
A. There are certain heavy metals that can act as 
neurotoxins. Lead is one example. Organophosphates, that's a 


class of pesticides. 
Os Okay. Let's take lead, for example. If a person 
ingests lead, how can that affect the human body? 


A. Well, it depends on the dose and the route of 
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exposure. So if a person ingests a high enough dose or inhales a 
high enough quantity of lead dust, the lead can enter the body 
and distribute through the body. There are ways that a doctor 
can evaluate the potential for the lead to cause toxicity by 
measuring biomarkers in the blood and actually measuring the 
effect that it has on the body based on what's known -- the known 
toxicology of the substance. 

Oo; And, I guess, that's my question: What type of 


damage does it do or can it do? 


A. With respect to lead exposure? 
Q. Yes. 
A. It can cause damage to the nerves. It can also cause 


damage to other organs in the body, and I'm not really sure I 


understand the specific question that you're asking. 


QO. Okay. Can it cause brain damage? 

A. In high enough doses, yes, it can. 

O:. Organophosphates, can they cause brain damage? 

A. Yes, they can cause dysfunction in the brain; and 
they can also cause injury to the nerves -- not only in the 


brain, but in the peripheral nervous system. 


Ox If lead causes brain damage, can it be medically 
repaired? 

A. In some cases, it can be treated, yes. 

Q. Treated as in cured or what? 

A. Treated as an improvement in function; and in some 





COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 8 


cases, cured. 





Q. Okay. In general, can the brain heal itself if it is 
damaged? 
A. For many types of toxic exposures, when a person is 


removed from the exposure, that alone is enough for the brain to 
undergo repair and improvement over time. 
@:. Okay. But if we take just generalized what I think 


of as brain damage -- brain cells, can they regenerate? Let m 





ask it that way. 

A. Well, there is some evidence that the brain can 
remodel after certain sorts of exposures and certain injuries to 
the central nervous system. 

Q. Is that where some type of compensation occurs where 
other parts of the brain take up functions, or do brain cells 
actually regenerate themselves? 

A. I think that's a question you would have to ask a 
neurologist. 


@ For how long have we known that lead is a neurotoxin? 





A. There are reports of people developing illness from 





exposure to lead dating back to Roman times. So there's very old 
—- hundreds of years. 

Oy When was it that the medical community decided that 
exposures to lead were causing brain damage? 

A. I would say a long time ago. On the order of 


hundreds of years. 
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On When was it that in the United States, we started 
taking action to prevent, for instance, lead poison in children 
because of scientific evidence about problems in children? 

A. That's a more recent development. I'd say in the 
last 30 to 40 years. The things that the government is doing 


and, in general, the public health community are changing more 





and more to protect people from exposures to lead. 

OQ: Was it due to any type of new scientific evidence 
developed in the last 20 or 30, 40 years? 

A. YES. 

Q. Okay. What new evidence was it that led the 
government or scientific community to warn about, for instance, 
lead exposure with children? 

A. There are some studies that have suggested that lower 


levels of exposure than had been previously been acknowledged can 








lead to symptoms in both children and adults. 


O:. How long ago were those studies? 
A. I would say in the past ten or 15 years. 
Q. So has that changed the reaction of the scientific 


community as to what level of exposure should be allowed? 

A. Yes. 

Q. And that's just because of increased knowledge within 
the scientific community that's come up in the last 15 years? 

A. Yes. 


Ox Would you agree with me that even before the 
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scientific community learned about the lower levels of lead 
causing these problems, it still caused those problems even 
before the scientific community realized it? 

A. That's a difficult question to answer because of the 
nature of lead and the exposure in the environment. 

Q. What about lead -- lead is a naturally-occurring 
element, right? 

A. Correct. 

Q. Nothing about lead has changed in the last 15 or 20 
years, has it? 

A. Well, in this country, it has in that lead is no 
longer contained in most gasolines; and that's why there's been, 
in general, in most areas of the country, a reduction in 
inhalation and airborne exposure to lead. 

MR. MONTGOMERY: Okay. Well, I'll object 
because it's not responsive to my question. 

oF (BY MR. MONTGOMERY) Let me try again. The lead 
itself hasn't changed, correct? 

A. Correct. 

Q. And whatever effect lead has within the human body if 
ingested hasn't really changed, has it? 

A. COrréece: 

Q. What has changed is -- in the last 15 or so years, 
the level of scientific knowledge of what low levels of lead can 


cause has changed, right? 
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A. Correct. 


Q. Okay. But whatever level of lead exposure causes a 





problem today in a human, that same level of lead would have 








caused a problem in a human 50 years ago, wouldn't it? 


A. Correct. If you followed that analogy, correct. 
Q. What neurotoxins can be produced by bacteria? 
A. Some bacteria can produce endotoxins, but those are 


not primarily thought of as neurotoxins. 


Q. Can you think of any neurotoxins that are produced by 
bacteria? 

A. Not primary neurotoxins, no. 

Q. Can you think of any neurotoxins that are produced by 


cellular disintegration of certain bacteria? 

A. No. 

Os Again, I'm trying to get the basic understanding of 
neurotoxins down. Would you agree that neurotoxins are molecules 
that break the neuronal signaling machinery? 


A. Can you define the neuronal signaling machinery? Are 





you referring to the blood-brain barrier? 


O% Well, I don't know. 
A. Okay. 
Q. Let me ask you to explain it to me. What do the 


neurotoxins affect within the body? 
A. They can either affect the brain if they're able to 


cross the blood-brain barrier, or they can affect the peripheral 
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nerves. In the case of lead, there's evidence that exposure to 
lead can affect both the central nervous system, which is the 


brain, and the peripheral nerves as well. 


Os Let's take, for instance, affecting the brain. What 
is it -- does it break down the neuronal signaling within the 
brain? 

A. The actual -- the toxicodynamics, which is what the 





toxin does at the cellular level, is not well-defined for lead 
despite the fact that lead has been around for a long time. 

O% So when we get down to a cellular level, we don't 
really have an answer as to exactly what the lead does? 

A. That's correct. 

Q. Would the same be true for organophosphates? We 
don't really know once we get down to a cellular level, what it 
does? 

A. The mechanism of toxicity for organophosphates are 


better defined. 


Q. Okay. Do they break down the neuronal signaling 
machinery? 
A. They interrupt the pathway of transmission from nerve 


to nerve, and that's part of how they develop toxicity. 

Q. When the neuronal signaling machinery in the brain is 
broken, is that what can be, from a layman's term, referred to as 
a cognitive impairment? 


Ay I guess I'm still having trouble understanding what 
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you mean by neuronal signaling machinery. 

Q. Okay. If the neurons within the brain -- they go 
across synapsis or what? 

A. That's correct. 

OQ. If that process of the transmission across synapsis 
is interfered with, what does that lead to? 

A. Well, it depends on the area of the brain where 
that's occurring. So if it has to do with the area of the brain 
that's responsible for motor function, then it can affect a 
person's ability to move. 

Oe Okay. And in other parts of the brain, can it affect 


things such as vision or speech? 





A. Theoretically, yes. 

Ox Is it the interference with that traveling of neurons 
or neuronal signaling across synapsis that -- is that what we 
would call cognitive impairment? 

A. I don't think that the actual mechanism of cognitive 


impairment is well-defined, and I think that you would have to 
ask a neurologist for a better answer on that. 

O% Okay. We've talked about lead as once it gets down 
on a cellular level, what it really does within the body is not 
well-defined. You've mentioned that lead can affect the brain or 
the peripheral nerves. What else can lead affect? 

A. It can also affect kidney function and lead to kidney 


disease. 
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On How long has that been known? 





A. I believe it's one of the earliest known, what's 
called, nephrotoxins or toxins that can affect the kidneys. 

Ou Any guesstimate on how long medical science has been 
in agreement on it affecting kidneys? 

A. I would say at least 50 years. 

Q. What are some other toxins out there that you know of 
that affect the human body, but we can't really say how within 


the body they affect people? 


A. Toxins where there aren't known mechanisms of 
toxicity? 

Q. Yes. 

A. I can think of certain other heavy-metal exposures 


like metho-mercury. 

O% Okay. Any others? 

A. It's a difficult question to answer. Some people 
have speculated as to what causes the toxin to produce effects in 
people, but whether it's proven from a cellular mechanism is 
another question. 

O. Let me ask about something else. Simple aspirin that 
people take, I take it you've probably prescribed or suggested to 
patients that they take aspirin before? 

A. That's true. I've taken care of many aspirin 
overdoses as well. 


OQ. Because aspirin can make a person sick if they take 
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too much, right? 


A. True. 

Q. It could actually kill them? 

A. True. 

Ox How does aspirin work within the body to control 
fever? 

A. That's a good question and the answer to that is that 





it's not well-defined, and there are some common medications that 
are used by people where the actual effects aren't 
well-understood. 

O. Because aspirin's been around for more than 
100 years, hasn't it? 

A. True. 

Ov And yet even as of today, we really can't say how it 
acts within the human body to do what it does? 

A. Well, there's not evidence on the actual mechanism of 
activity and the way that it controls fever; but from a 
toxicological perspective, the effects that are observed after a 


person has had a significant exposure are fairly well-defined. 


1% That's as far as making a person sick? 
A. Correct. 
Oy But as far as if I go take two aspirins because I 


have a headache, how it works within the body to help control 
that headache or that pain is not well-defined, is it? 


A. Well, I wouldn't say it's not well-defined. There 
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are some activities that have been explained as far as its 
ability to inhibit certain enzyme functions or certain bodily 
functions like platelet function. So I wouldn't say that it's 
entirely undefined; but when you get down to the actual cellular 
level, it may not be as mapped out as we think it is. 

Ox Okay. Well, would it be something that you would put 
in the category of it's not scientifically proven how it works 
within the human body at the cellular level? 

A. In therapeutic dosing, that may be the case. In 
overdose, I think that it's fairly well-established. 

On I'm talking about in the therapeutic use as it's 
being prescribed to be used. You would agree that it's not 
well-known on a cellular level how aspirin works? 

A. I wouldn't really say that it's not well-known. I 
would say that there's a basic understanding of what they do and 
how they can affect inflammatory mediators in the body which is 
usually why people take them to relieve their pain. 

OQ: Okay. Well, then explain to me on a cellular level 


how aspirin works? 


A. Well, I think you'd probably have to ask a 
pharmacologist. 
Q. Well, would you agree that if you go to the 


scientific papers, they state it's not scientifically proven how 
aspirin works? 


A. I wouldn't say that I necessarily agree with that, 
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no. 

Q. Okay. Which neurotoxins affect DNA, RNA and protein 
synthesis? 

A. Could you repeat the question? 

QO. Sure. Which neurotoxins affect DNA or RNA or protein 
synthesis in the body? 

A. I'm not sure I understand the question. Is it with 
respect to toxins in general or specifically neurotoxins? 

O. We can do it whichever way, neurotoxins or toxins in 
general, because I'm going to want you to identify different 
ones. 

A. Okay. And -—- I'm sorry -- could you repeat the 
question once more? 

Ox Sure. Identify for me some toxins that affect DNA, 
RNA or protein synthesis. 

A. Okay. One of the well-described toxins that inhibit 
protein synthesis is known as ricin, r-i-c-i-n; and that is a 
chemical that's a potent inhibitor of protein synthesis. 


Q. Okay. Any others that come to mind? 





A. The trichothecenes have been identified as inhibitors 
of protein synthesis. And I don't know if you want me to spell 


that; but I'm going to say it pretty frequently, I would imagine: 





t-r-i-c-h-o-t-h C n Ss. 
Q. Okay. Let's go back. The first one was recin? 
A. Ricin. 
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On Ricin. What is it found in? 
A. It's found in castor beans. 
Q. Now, when something inhibits protein synthesis in the 


body, what does that do to you? 

A. Well, it depends on where the mechanism -- where the 
activity is taking place. 

O:. Okay. Well, give me some examples. 

A. Well, if it takes place in the cells of the stomach, 
it can cause injury to cells of the stomach. 

Q. Okay. If it takes place -- in what other parts of 
the body can it take place? 

A. Well, it depends on the dose and the route of 
exposure and the amount that's taken in into the body. 

Ox Okay. Whatever route, whatever function, what other 


parts of the body is it known that it can affect? 


A. Primarily it affects the gastrointestinal system. 
O:. Any research to see whether it can affect the brain? 
A. I'm not aware of any specific research on exposure to 


ricin specific to the brain. 

OQ. When it causes problems such as the gastrointestinal 
tract, what is it doing that causes the problem? 

A. When it inhibits protein synthesis, it can interfere 
with the way that the cell functions. So the cell eventually 
dies. 


QO. Okay. So it interferes with cell function. How does 
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it do that? 

Bos By blocking the production of proteins which is the 
initial question that you asked me. 

O.. So by blocking the production of proteins, it can 


lead to the cell dying? 


A. Correct. 
Q. Is that the same thing as -- I know I pronounce it 
differently -- trichothecenes. You pronounced it probably 


correctly. How was it? 





A. Trichothecenes. 
On Trichothecenes. 
A. That's okay. I've heard other people describe it 


differently, but that's the way that I've been referring to it. 
QO: Okay. It produces the same effect of interfering 


with protein synthesis in the body? 


A. A similar effect, that's correct. 
@.. Okay. How is it different? 
A. Well, the actual location where it tends to inhibit 


synthesis is not well-defined; but the end result of inhibition 
of protein synthesis is what's been described. So I can't say 
that the actual location where it binds to a cell is similar or 
the same as the other exposure that I mentioned to you. 

Oz Okay. The end result is that by interfering with 
protein synthesis, it can lead to the cells dying? 


Ay Correct. 
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Or And that's in whatever part of the body it attacks? 
A. Correct. 
Q. How is the -- is this different from -—- I've seen the 


reference to protein synthesis and to interfering with RNA or DNA 


synthesis. Are they different, or are they the same type of 


thing? 
A. They're different. 
Q. Okay. Describe for me -- when there's a reference to 


a neurotoxin or a toxin interfering with DNA synthesis, what are 
we talking about? 
A. In that case, the toxin or the chemical binds 


directly to the DNA molecule and inhibits the translation of the 


DNA. 
Q. And what does that result in? 
A. It depends on the area of the DNA that it's bound to. 
Q. What are the potential effects? 
A. There is a potential for it to have no effect. There 


is a potential that it can interrupt the production of certain 
proteins. There are a variety of different types of effects. 

O% Okay. What types of illnesses or problems can result 
from this interference with DNA? 

A. In general, toxins that can interfere with DNA or 
genetic information may pose risks to people in terms of cancer, 
carcinogenesis. 


Ox If I then go to the next one, RNA as opposed to DNA, 
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what's the difference there? 

Ae Well, they both have to do with genetics. The DNA is 
the backbone, and RNA is what gets translated from the DNA. 

Ox What toxins do we know of that can interfere with 
either RNA or DNA synthesis? 

A. One of the toxins that people may be familiar with is 
Amanita or mushroom poisoning. 

OF Any others? 

A. In the toxicology literature, that's probably the 
best understood inhibitor of RNA preliminaries. 

Q. What are some of the lesser understood RNA or DNA 


inhibitors? 


A. I can't think of any off the top of my head. 
Ox What portion of the body do the inhibitors from 
mushrooms —- does it affect a certain part of the body or all 


parts or what? 
A. The cause of fatalities after those sorts of 
exposures tend to be from liver injury and liver failure. 
Q. What other parts of the body can be affected? 


A. Well, once the liver fails, it can affect the 





function of a lot of different organ systems; but the primary 
site of injury is the liver. 

Oz Okay. Let me ask it differently: Is it known 
whether the mushrooms and what you take in from the mushrooms has 


any effect on other organs other than the liver? 
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A. No, the majority of the literature has focused on 


effects of the liver and the gastrointestinal tract. 


Q. Define toxic encephalopathy for me. 
A. I guess I would take it by each word. The first word 
is toxic. So there's some sort of a chemical exposure; and 


encephalopathy, as I have been trained, refers to impairment in a 
person's level of consciousness. 

Or What things are you familiar with that can lead to a 
diagnosis of toxic encephalopathy in a person? 

A. If the dose is high enough, there's virtually 
anything that can cause a disturbance in a person's level of 
consciousness. 

Q. Would you define toxic encephalopathy as being a 
brain damage? 

A. Well, the encephalopathy refers to the central 
nervous system. So, in and of itself, the root of the word is 
brain injury or brain damage. 

Q. What types of toxins are you familiar with where 
you've seen reports that it has led to toxic encephalopathy? 

A. A very long list of exposures from routine exposures 
that people may take for granted: things like alcohol, drugs of 
abuse, the aspirin that you had mentioned before, lead, 
organophosphates. 

So, like I said before, virtually anything in a high 


enough dose can cause a diagnosis of brain function -- brain 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 23 


dysfunction and encephalopathy. 
Q. What are some of the more common ones that have been 


reported upon? I mean, you've mentioned alcohol and people with 





drug abuse, lead, organophosphates. 
A. Those are common. 
Q. Okay. What other ones come to your mind that are 


some of the most common that are experienced by practitioners out 
there? 

A. Exposure to carbon monoxide can cause an 
encephalopathy. That's probably the most common cause of 
accidental or intentional poisonings in the United States. 

Q. Do all these alcohol, drugs, lead, organophosphates, 
carbon monoxide, do they work in different ways; or do they all 
work in the same way as far as affecting the body? 

A. They work in different ways. 

On Now, when we were talking about RNA, DNA and protein 
synthesis, you mentioned that what I call trichothecenes are 


potent inhibitors of RNA, DNA and protein synthesis, correct? 


A. Correct, that's been reported in the literature. 
O% For how long? 
A. The mechanism of effects of the trichothecenes have 


been known for probably 15 years. 
Os And what do you mean by the "effect that's been known 
for 15 years"? Describe for me exactly what you're talking 


about. 
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A. Well, people and epidemiological studies have shown 








effects or at least reported effects in association with 
trichothecene exposure, but the effects have been what has been 
—-- what is measured. So it has only been within the last, I 
would say, 15 years or so that the mechanism through which the 


trichothecenes have their effect has been suggested and 





elucidated. 
OZ And you go back to what studies for that? 
A. There are some animal studies that were conducted 


back in the 1980s, I believe, that explore and try to define the 


effect that they've had -- that they have. 
Q. Do you recall who any of the researchers were? 
A. There are a variety of researchers whose names -- I 


can't name them off the top of my head. 

QO. Is the inhibition of RNA, DNA and protein synthesis a 
potential cause of brain damage? 

A. If the exposure takes place in the brain or the 
central nervous system, yes. 

Q. If we back up -- and I know we've got toxins and 
neurotoxins, and then we're going to talk about mycotoxins. But 
do neurotoxins, by definition, mean that they have the potential 
to affect the human brain? 

A. I wouldn't limit it to the human brain. I would also 
say the peripheral nervous system. So the spinal cord and the 


peripheral nerves. 
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On So both? 
Bus Correct. 
QO». And do neurotoxins have the potential to cause 


permanent damage to those nerves? 


A. YOS:, 
Q. Define for me what a mycotoxin is. 
A. Mycotoxins are secondary metabolites of fungal 


metabolism. They're chemicals that are produced by molds that 





the molds don't use for their own growth; but they produce these 


chemicals through a side effect of their growth, essentially. 


Q. And these secondary chemicals they produce, the 
second part -- the myco, I guess, is it's produced from fungi? 

A. Correct. 

Ox And the toxin is that it can be toxic? 

A. Correct. Although it may be somewhat of a misnomer 


in that some mycotoxins are actually used as drugs such as 





penicillin -- or Penicillium, cyclosporine, mycophenolates; but 
in high enough doses, those can have toxicity. 

Q. Because even things that may be bad for us in one 
dose can sometimes be beneficial in other doses? 

A. Well, I wouldn't say that that's a function of the 
dose. It's the dose that makes the poison. So I'm not sure I 
completely understand what you were just saying. 

Ou Well, if I'm following what you were stating, certain 


types of products such aspirin in a correct dosage may be fine 
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for a person, may be helpful, help your headache; but in a 





different quantity, could be toxic to the human? 


A. True. 

On Okay. Are some mycotoxins also neurotoxins? 

A. I think that there are some mycotoxins that have been 
primarily suggested as being neurotoxins. The trichothecenes are 


not generally thought of as being primarily neurotoxins. 

O; Which ones come to your mind that are thought of as 
neurotoxins? 

A. There are some mycotoxins that are referred to as 
tremorgens which can be produced by certain Penicillium species. 

Q. Okay. Any others? 

A. There was an epidemiological study in the 1970s or 
"80s in China that associated ingestion of moldy sugar cane with 
injury to the nervous system with a species of mold -—- actually, 


the family of mold was called arthrinium, a-r-t-h-r-i-n-i-u-m; 





and it was speculated based on the result of that study that 
there was a mycotoxin that could be responsible for the 


observations that they made in that case. 


Q. Okay. Any others that come to mind? 

A. Not off the top of my head. 

Q. If we talk about patholotoxins -—- 

A. Yes. 

Q. -- those are associated with what types of mold? 
A. Certain Aspergillus species. 
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Oy And what type of illness or problems have aflatoxins 
been linked to? 

A. Aflatoxins have been linked to the development of 
liver cancer. 

Ox How about any type of problem in the brain? 

A. The aflatoxins are not, to my knowledge, thought to 
be primary neurotoxins; and I'm not aware of primary neurological 


effects in the absence of other sorts of injury in the body. 


Q. How about as far as any type of infections? 

A. Which mold are you talking about? 

Q. Right now, I'm sticking with aflatoxins. 

A. Well, the aflatoxins are toxins in and of themselves. 


So I don't think that there have been any epidemiological studies 
that look at aflatoxins as a cause of infection. 

O% Have there been any reports or studies linking any 
types of mold exposures or mycotoxin exposures with any type of 
brain infection? 

A. Well, I would have to separate that out into molds 
and toxins. So molds can cause infections in people who are 
amino-suppressed, and that's well-established. 

On When was the first time that you saw a patient 
reporting any type of symptoms which they related to you they 
thought was caused by mold? 

A. I would say probably in 1996. 


Ox. In 1996, you were working where? 
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A. I was working at Kaiser Permanente in Portland, 
Oregon. 

Q. What was your position? 

A. I was a medical resident in the occupational health 
department. 

Or So this was part of your residency training? 

A. Correct. 

Oz When did you complete your residency? 

A. I completed my medical residency in public health and 


general preventive medicine in June of 1998. 
Oy When you were a resident back in 1996 in the mold 


complaint or symptoms, what was reported to you? 


A. Well, I saw several patients; and each had unique 
concerns. 

O% What type of symptoms were being reported to you? 

A. It's difficult for me to recall the specific details 


for each case. But I can tell you, in general, concerns about 
symptoms like watery eyes, eye irritation, runny nose; and in 
some cases, people had symptoms that were suggestive of 
irritation of the lungs, like asthma. 

Oy Anyone ever complain to you about any type of 
problems with concentration? 

A. I recall people having complaints about concentration 
and fatigue. 


OQ. Okay. And, again, this type of generality is all 
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that I'm asking for. I don't want information on any specific 
patient or anything. But when you'd see patients and they had 
these types of complaints, what were you told about what type of 
exposure they thought they had incurred? 

A. Well, their concern was that they had been occupying 
an environment that had contamination growth of different molds. 

Oi. Had all of the patients you saw come from the same 
building as far as where they thought their exposure had 
occurred? 

A. In my first experience -- which is what I think that 


you're asking me? 


Q. Yes. 

A. Yes. 

On And was it a place where they worked or where they 
lived? 

A. It was in a workplace. 

O:. So they had workplace exposure that they were 





concerned about, correct? 


A. Correct. 

OQ. About how many patients do you think you saw? 

A. I think approximately ten is my best estimate. 

Q. And did you tell these patients that exposure to mold 


was nothing to worry about, or did you recommend that they take 
any type of action? What did you tell them? 


A. Well, in this case, their action had already been 
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taken in that the people had been relocated from that work 


environment. So that's the answer to the second question. 

Q. Okay. So all ten people had already been relocated 
out of the building? 

A. Correct, that's my recollection. 

Q. Did you recommend that they do anything else other 
than, "You've been relocated. Don't worry about it"? 

A. Well, I made no additional specific recommendations 
with respect to removing people from the exposure. I mean, that 


had already been done. 


Q. 


Correct. So my question is: They've been removed. 


Did you suggest that they take any type of medication, that they 


run any type of tests? What did you think should be done? 


A. 


Well, I took each individuals' concerns individually 


So some had questions that I tried to answer, and some had 


symptoms that I tried to evaluate. 


Q. 


do for 


A. 


Let's talk about the symptoms. What did you try to 
the symptoms? 


I tried to record them in a way that would try to 


make sense out of what it was in their environment that would -- 


that could possibly contribute to their symptoms or what could 


contribute to their medical complaints. 


Q. 


Other than taking down that information, did you do 


anything for them medically? 


A. 


In people who had symptoms relating to their lungs, 
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obtained a chest X ray. So I did the standard sorts of things 
that a physician would do in evaluating specific complaints to 
specific organ systems. 

Or Upon relocation from the building, did that clear up 
everyone's problems immediately or over a period of time or 
didn't clear them up? 

A. In general, the people who I encountered reported 


improvement in their symptoms after they were relocated. 





Ox How much improvement? 
A. That's hard to gauge. In some cases, I only saw a 
patient on one occasion. In some cases, I saw patients for a 


period of two to three months. 

Q. So for a period of two to three months, they kept 
seeing you regarding the symptoms they were experiencing? 

A. Just for continuing care. I can't say whether or not 
their symptoms had entirely resolved. It's actually difficult 
for me to recall the specific details of specific patients; but I 
guess I could say with confidence that, in general, most of the 


people had an improvement of their symptoms. 





Q. For how long were these peopl xposed at the 
workplace? 
A. Well, I guess the question is: What exposure are you 


referring to? 
Ox. Okay. Let me break it down. Did the studies and 


investigation regarding the workplace show that Stachybotrys was 
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a problem at the building or not a problem at the building? 

Pas Well, the initial reports suggested that Stachybotrys 
was present in one of the samples that had been obtained. The 
building had been the subject of previous investigations where 
Stachybotrys had not been identified, but other problems were 
identified with the air handling system in the building. 

Q. Subsequent testing, did it show that Stachybotrys was 


not particularly prevalent in the building? 


A. That's correct. 

O. In fact, it was only found in one sample? 

A. That's correct. 

Q. And the types of exposures that they did have were to 
what types of molds -- or at least what types of mold were the 


predominant type found in the building? 


A. The predominant type of mold were Aspergillus and 
Penicillium. 
on And did you do anything to determine any type of dose 


or dosage that those patients had been exposed to? 


A. Dosage of the mold itself? 
Q. Yes. 
A. That's very difficult to do. The only information 


that I had were the results of the environmental sampling that 
were conducted. 
on Seeing patients after an exposure, is there really 


any way for you to go back and determine dose or dosage of what 
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they had been exposed to? 

Ae No. In some cases, it's not possible. It can just 
be estimated. 

Or. And that can be true for types of exposures for 


things other than mold exposure, right? 


A. True. 

OQ. I want to talk about blood markers for a minute. 
A. Okay. 

Q. As to some types of exposures, there, I guess, are 


blood markers or some types of tests you do with the blood to 





determine whether a person has been exposed to certain 
substances? 

A. True. 

Ov Is that true for all different types of -- let's 


start with chemicals? 


A. The answer is no. 

Ol. Some, yes; some, no? 

A. Correct. 

Q. As far as naturally-occurring toxins as opposed to 


man-made chemicals, what are some types of just 
naturally-occurring things that can be toxic to people? 

Ba We could go back to the mushroom poisoning that I 
mentioned before. 

On Okay. Mushroom poisoning. Let's start there. Is 


there a blood marker for that? 
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A. Yes. 
Q. Okay. Are there other types of naturally-occurring 


toxins that come to mind other than mushrooms? 


A. Yes. 
Q. Which ones? 
A. One other example would be arsenic which can be found 


as a natural contaminant of groundwater. 

O; Any others? 

A. If you let me sit and think for a while, I could 
think of some; but I can't think of any further off the top of my 
head. 

Q. Okay. What types of chemicals come to your mind that 
there are not blood markers for? 


A. There are some pesticide exposures for some 





commonly-used pesticides where there are no reliable biomarkers 


of exposures in humans. 


O:. Name a couple for me. 

A. One general and broadly used class would be the 
pyrethroids. 

O% What type of damage can pyrethroids cause to people? 

A. Depends upon the dose. 

Q. Pick whatever dose. Just give me the range of -- in 


different dosages, as it gets worse, what types of problems can 
people experience? 


A. Okay. When a person has a significant exposure to 
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1 the skin, they can develop paresthesia, a tingling sensation. If 
2 they ingest a large enough quantity, they can have injury to the 
3 gastrointestinal tract. So it really depends on the dose and the 
4 route of exposure. 
5 QO. How about inhalation? Is it something that can be 
6 inhaled? 
7 A. In general, the pyrethroids are not well-absorbed 
8 from inhalation routes of exposure. There are other chemicals 
2 that are typically present in the formulation of those types of 
10 pesticides that can be inhaled and can cause problems for people. 
IT On If there's no reliable blood marker, how do you tell 
12 if people have been exposed to them? 
LS A. In a situation where there's no reliable biomarker of 
14 exposure, what I'm left with is trying to understand the actual 
15 hazard of the chemical itself and what has been reported in 
16 previous medical studies. 
17 Oi. So you basically try to determine where a person 
18 might have been exposed? 
19 A. No. I try to determine what is the spectrum of 
20 effects that would be expected or have been reported with a 
21 significant exposure to the chemical in question. 
22 Q. How do you try to determine what dose or dosage this 
23 person actually received? 
24 A. Well, like we both agreed on before, in some cases, 
25 it's difficult, if not impossible, to measure. In some cases, it 
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can be estimated; but in some cases, it's unknown. 
Q. But you still do your best to treat people that have 


had that exposure and are having problems from it? 


A. Of course. 
O« And if someone comes in with symptoms that appear to 
be from -—- I forget the name -- pyrethroid exposure, if they 


don't know they've had that exposure, how do you come about that 
type of diagnosis? 

A. By asking them questions and taking a thorough 
environmental exposure history. 

Q. So do you do that by trying to rule out other 
potential causes for the same types of symptoms? 

A. That's part of the process, but I don't think that's 
the primary process. The primary process is trying to gather 
information that they may not be even aware of that could have 
led to their exposure. 


O:. Okay. Go through and give me a list then of what all 





things you're including in that that you would do. 


A. A list of things that I would do? 

Q. Sure. 

A. Okay. 

Q. I guess what you're talking about is you're going 
about -- in order to determine what they may have been exposed to 


causing these symptoms, you would take a history and try to 


determine things. How would you go about it? Kind of take me 
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kind of step-by-step of what you would do. 

A. I try to do a systematic process when I'm doing an 
environmental or occupational exposure history, starting with 
where they were born, where they grew up, trying to figure out 
any unusual workplace exposures that they had, where they're 
currently living, where they have lived in the past, the types of 
exposures that they have to their water supply, the types of 
medical problems that they have. This kind of forms a framework 
for the sorts of questions that I would ask in an environmental 
history that I would take from a person. 

Q. Is it important to you to know when the symptoms 


first appeared? 


A. Yes. 
Q. Why? 
A. I can't imagine -- it's obviously important to know 


what the sequence of events is that lead to the person seeking 
medical care. 

Q. Would it be that you would then focus on -- if the 
symptoms first appeared one month earlier, that a lot of the 
focus of your inquiry would be around that time frame: What 
changed? What were you? What went on around that time? 

A. I think that it's important -- the onset of symptoms 
and the temporal nature is an important piece of information that 
I need to gather, correct. 


Ox Okay. Would you agree that most often if a person 
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starts having symptoms at a particular date or time or even if 
it's over a month -—- you know, "I started having this problem, 
Doctor, in January of 2,001 -- that that is, as far as 
probability, caused by something that occurred in the December, 
2,000, January, 2,001 time frame if it's to an exposure? 

MR. SCHEIHING: Objection; form. 

A. I'm going to have to ask you to repeat it. I got a 
little distracted. 

Q. (BY MR. MONTGOMERY) Okay. For instance, if I were 
to come in to see you as a patient and say, "Beginning in January 
of 2,001, I started having this type of rash or problem. I never 
had it before," would it be probable that such a rash or problem 
was related to something that occurred either in the January, 
2,001 time frame when the problem first appeared or shortly 
before that? 

A. It's possible. I wouldn't say that it's probable. 


@:. So you would think it is just as probable that it was 





caused by something that happened significantly earlier, or when? 
A. Well, it's difficult to know without having a 


complete history of that person's exposures and their medical 





problems. 
Q. Is there a blood marker for exposure to formaldehyde? 
A. Not in the blood, but in the urine -- possibly in the 


blood, but I'm not certain about that. 


Ox Have you seen anything in this case which leads you 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 39 


to believe that there's a problem with exposure to formaldehyde? 


Ba In which case? 

Q. The Ron Allison, Melinda Ballard case. 

A. Not that I'm aware of. 

Ox What types of problems do you look for if a person 


has been exposed to formaldehyde? 





A. Usually formaldehyde has pretty potent warning signs 


in that it causes irritation to the upper airways and the eyes. 


Q. Anything else? 

A. Those would be the primary signs of an acute 
exposure. 

Q. How about benzene? What are the signs of exposure to 
benzene? 

A. It depends upon the dose and the route of exposure. 


In long-term, benzene has been suggested as a cause of certain 


leukemias. 
Q. Suggested or proven? 
A. I think that there's some controversies with respect 


to some leukemias, but the one that has been pretty consistently 
associated is acute myelogenous leukemia. 
On How about carbon monoxide poisoning; is there a blood 


marker for that? 


A. Yes: 
Q. For how long after an exposure will it show? 
A. Again, it depends upon the severity of the exposure. 
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Some people have detectable carbon monoxide levels in their blood 








as a result of habits like smoking. 

Q. If we take a nonsmoker and have a moderate carbon 
monoxide exposure, for how long would you expect it to be 
detectable in the blood? 

A. Probably for a period of about six to eight hours. 
Again, it would depend on the dose. 

Q. Assuming a nonlethal dose, would you agree that 
30 days later, you're unlikely to see it in the blood marker? 

A. Yes’, 

Q. As far as most blood markers, does it require that 
the test be done within a fairly close proximity to the exposure 
for it to show up in blood markers? 

A. Again, it depends upon the toxin and how it's 
distributed in the body. 

Q. Which types of toxins will stay in the body for a 
long period of time as far as showing up in any type of blood 
marker test? 

A. There are some types of pesticides that can be 
detected in body specimens for years after exposure. In general, 
those are chemicals that typically aren't used as pesticides 
nowadays; but most people -- in fact, the majority of people have 
detectable levels of certain pesticides in their blood or at 
least in their fat. 


QO. We covered the patients you saw generically back in 
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the 1996 time frame. If we go forward from there, after your 
residency at Kaiser Permanente, have you seen patients with 


reported mold exposures after that time? 


A. Yes, I have. 
Ox When? 
A. During the period from 1998 to 2,000, I would 


probably say less than half a dozen individuals from different 
environments with concerns about toxinogenic mold exposure. 

Q. What type of symptoms were reported collectively by 
the group? 

A. In general, the symptoms that I recall that stand out 
were symptoms relating to the upper airways: eye irritation, 
runny nose, symptoms that were consistent with allergy-type 
symptoms. 

Q. Did anyone present to you with symptoms of fatigue in 
that group of patients? 

A. They may have. I really don't have specific recall 
of that as being a chief complaint. 

Q. How about any presenting with issues of any type of 
cognitive impairment: either lack of concentration or something 
of that nature? 

A. Again, I don't recall specific details of that as 
being a primary complaint. 

Q. Did you send any people to any other types of 


doctors, to specialists about any of their reported symptoms? 
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A. In my general experience as a physician? 
Q. In connection with people presenting and complaining 


of mold exposures or symptoms that they related to mold. 


A. Yes, I have. 

Os To what types of specialists have you sent people? 

A. In one case, to an allergist. In another case, to a 
pulmonologist. There may have been more than one referral, but 


those are the types of specialists that I can recall referring 


some of my patients to. 


O% Do you recall sending anyone to a neurologist? 

A. No. 

Q. As to those -- I think you mentioned the first group 
in 1996, some did have complaints of concentration problems. Did 


you send them for any type of testing related to that? 

A. No. 

Q. Is it safe for people to be living in a house where 
Stachybotrys is growing in it? 

A. That's a difficult question to answer because it's 
been shown in some epidemiological studies that Stachybotrys can 
be detected in the homes of healthy people and healthy infants. 

So I think that the presence of Stachybotrys 
indicates a potential problem with microbial growth and microbial 
contamination which is a problem that needs to be addressed, but 
the actual -- or an absolute level that constitutes a hazard is 


not well-defined. 
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O% Okay. But if a person comes in -- and we'll do it 
under different scenarios. But let's say a healthy adult comes 
in and says, "They've just learned in some testing at my house 


that, you know, all around the bathroom or whatever, that there's 
Stachybotrys growing on the walls." 

Do you give any type of recommendation to that person 
as far as for their own health, whether they should stay in the 
house, not stay in the house, stay in a particular area of the 


house, what they should do? 


A. Well, are you asking me about patients -- my own 
individual -- a patient that were to come to me? 

Q. If they come to you. 

A. Right. Well, it would depend upon the nature of the 


symptoms that they're having; and I would need to get additional 





information about what the medical problem is and what their 


medical concerns are. But the isolation of Stachybotrys in and 





of itself would not lead me to tell a person that they need to 
evacuate a home or workplace. 


Q. Okay. Then let's change it. Let's say that the 





person reports that the family members are reporting flu-like 
symptoms, headaches, coughing up blood; and they're also 
reporting to you findings of -- right now, I'm just sticking to 
Stachybotrys -- but Stachybotrys. What type of recommendation do 
you give? 


A. If I were presented with that scenario and there were 
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diagnoses that I thought were specific to an environmental 
exposure in their home or their workplace, I would recommend that 
they reduce or eliminate their exposure. So it would depend on 
the nature of the symptoms. The ones that you're describing to 
me could be consistent with a lot of factors associated with 
microbial contamination in the indoor environment. 

O. Now, I asked specifically about Stachybotrys. 
Stachybotrys isn't the only type of mold that has been identified 
as producing mycotoxins, correct? 

A. COFLFECE, 

Q. Others would be -- Aspergillus and Penicillium would 
be two others, correct? 

A. Correct. 

Ox What other types of mold are you familiar with that 


have been identified as capable of producing mycotoxins? 


A. There is a long list of different molds that are 
capable. Some that are commonly found in the outdoor 
environment. One example would be the Fusarium species. Another 


example would be the Alternaria species. 

O% I'm going to back up and talk to you about chemicals 
for a minute. Are there certain types of chemicals that when a 
person is exposed to a combination of them, can be bad for them 
or known to cause illnesses or disease or problems when exposure 
to a single one of that group isn't necessarily a problem? 


A. Could you repeat the question? 
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Ox Sure. Let me try it a different way. 
A. Okay. 
Q. Are there some chemicals that have a synergistic 


effect with one another as far as causing illness or problems in 


people? 
A. Yes. 
O:. Give me some examples. 
A. This may not be directly answering your question, but 





there are certain sorts of chemical mixtures. A simple example 
that I've come across frequently in the past is when things like 
bleach and ammonia are mixed together, it can produce a gas that 
is much more highly irritating than either one of the two 
individual chemicals. 

Ox All right. If we start talking about the synergistic 
effects of having exposure to Penicillium, Aspergillus and 
Stachybotrys collectively, can you state whether that's worse for 
you than exposure to one alone or what the effect is of the 


synergy of the three of them? 


A. Well, are you referring to allergy effects? 

O% Any effect. 

A. It's difficult to answer that question in that broad 
sense. 

QO. Let me back up and try to come at it in a different 
way then. In your opinion, should exposure to mycotoxins 


produced by Stachybotrys be avoided? 
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A. If someone has a known exposure to the mycotoxins, 
then, yes, I think it would be a prudent recommendation that they 
try to avoid it. 

Ox Same question if we're talking about the mycotoxins 
produced by Aspergillus: Is that something that if you know 
there's an exposure source, that it should be avoided? 

A. If there's a known exposure source, yes. In reality, 
people can be exposed to mycotoxins in ways that don't involve 
exposure in the indoor environment. So mycotoxins are known to 
be part of the world that we live in. They can be detected in 
the outdoor environment, and they can be detected in the indoor 
environment as well. 

MR. MONTGOMERY: I'll object as nonresponsive. 
on (BY MR. MONTGOMERY) Can you tell us whether it is 
worse to be exposed to both mycotoxins from Stachybotrys and 


Aspergillus together as opposed to just exposed to one or the 


other? 
A. Well, I'm not aware of any studies that suggest a 
synergy between the chemicals that are produced -- that can be 


produced by Stachybotrys and certain species of Aspergillus. 

Oy So would that mean that you don't have an answer to 
that question? 

A. No. I mean that I would be speculating, and it's not 
based on anything that's in the medical literature. 


O¢ Do you have any opinion on it? 
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A. Well, I'm not sure exactly -- can you restate the 
question? 
Q. Sure. Do you think that there would be any type of 


synergistic effect of exposure to multiple types of mycotoxins? 

A. It's possible, but I think that it really depends on 
the mechanism of action of the individual mycotoxins. So with 
respect to the mycotoxins produced by Stachybotrys, the 


trichothecenes have more immediat ffects; whereas, the 





mycotoxins that are produced by Aspergillus and the aflatoxins 





tend to have more long-rang ffects. 
Oe When you talk long-range, what type of time period 
are you referring to? 


A. In general, mycotoxins are chemicals that act as 





carcinogens and tend to hav th ffects develop over a period 
of years after the time of exposure. 
Q. Are you aware of any studies that have determined 


that exposure to mycotoxins do not cause any human illness? 





A. Any epidemiological studies? 
Q. Studies at all. 
A. Well, it depends on how you define a study. I'm not 


sure I can answer that. 

Oe Okay. Let me ask it differently then. I'll do it 
kind of by analogy. There was a fight years ago that's still, I 
guess, ongoing about whether silicone causes suppression of the 


immuno-system, correct? 
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A. Uh-huh. 

Q. Are you familiar with -- some studies argued yes, 
COLTECt? 

A. Correct. 

Ox Other studies said, "We've tested it, and it does not 
cause that"? 

A. Correct. 

Q. Are you aware of any studies of mycotoxins generally 
or a particular mycotoxin that says, "We've looked at this. 


We've studied it; and it does not cause health effects"? 


A. Not to my knowledge. 
Q. But there are studies out there and reports out there 
arguing the other side; that, "Yes, we believe it does cause 


certain health effects"? 

A. That's correct. 

Q. Do you believe that smoking cigarettes is a cause of 
lung cancer? 

A. Yes. 

Q. Do you believe that smoking cigarettes was a cause of 


lung cancer back in the 1940s and '50s? 


A. Yes, I do. 

O° When was it scientifically proven as a cause of lung 
cancer? 

A. Well, in general, there is a consensus over at least 


the last 15, 20 years that cigarettes and smoking pose health 
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hazards and can cause cancer. 


Q. But during, for instance, the 1960s -- I'll just pick 





that as a time fram there were doctors asserting that it was 
not proven, correct? 

A. Correct. 

Q. And that remained true up until the 1970s; that there 
were numerous doctors asserting that it is not proven that 
smoking cigarettes is a cause of lung cancer? 

A. True. 

Q. In fact, some still asserted that on into the 1990s, 
didn't they? 

A. That's probably correct. I probably -- I would agree 


with what you're saying. 


Q. But you think that it does cause it? 
A. Oh, I do. 
Q. And the fact that we may not have had all the 


evidence as far as proven science back in the 1940s doesn't 
change the fact that whatever effects smoking cigarettes has in 
the 1970s, it had the same effect back in the 1940s within 


people, didn't it? 


A. I agree. 

Q. Have you ever spoken at an industry function about 
mold? 

A. No. 

Q. Never given any type of speeches to any insurance 
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industry groups about mold? 
A. No. 
Q. Never given any type of speeches about mold or mold 


exposure at any gathering of doctors? 


A. Yes, I have. 
Or. Which one or ones? 
A. In the past summer, I gave an informal dinner 


presentation to the Northwest Association of Occupational & 


Environmental Medicine where I spoke about toxinogenic molds in 


general. 
Q. Did you have a written paper? 
A. No, it was an informal dinner presentation. 
Q. Any others? 
A. In, I believe it was, 1998, I gave a presentation to 


the Oregon Health Sciences University Alumni Association. 
Q. Was that an informal presentation or a formal paper? 
A. It wasn't a formal paper. It was a slide 
presentation that was entitled "Stachybotrys atra: Current 


knowledge of its role and disease." 


O. Do you still have that slide presentation? 
A. No —- I'm sorry -- I don't. 
Q. Have you ever spoken at any formal gatherings of 


researchers or doctors to present a peer-reviewed paper that 
you've done? 


A. Not in the support or presentation of any of my 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 51 


peer-reviewed publications, no. 

Q. Are you an advisor or on the board of any groups 
studying or investigating or dealing with molds? 

A. In the past year, I have served as an advisor and 
consultant to the Centers for Disease Control. 

Q. On what? 

A. On issues relating to the environmental and 


laboratory investigation of pulmonary hemosiderosis and 


hemorrhage. 

O% So that would be following up on the -- I know you've 
done some stuff on the Cleveland infant studies. Is that related 
to that? 

A. Well, I haven't done anything on the Cleveland 


studies; but I was asked to participate as an advisor and 
consultant to the Centers for Disease Control in their follow-up 
and ongoing planning of investigations for future clusters or 
investigations of pulmonary hemorrhage. 

Q. Okay. So the work that you've been asked to do with 
the CDC is looking at future cases or incidents that arise as far 
as clusters that are groups of people with this exposure and 


certain problems? 


A. COrréece: 

Q. And how big of a group is that that you're serving 
on? 

A. Well, my involvement was limited to a one-day 
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conference at the Centers for Disease Control this past summer. 
There were other panels that were meeting, looking at different 
aspects of the investigation. 

O.. Okay. So you were involved in a one-day conference, 


and that was held where? 


A. In Atlanta. 
O:. That one-day conference, what were you asked to do? 
A. I was asked to review the available literature on the 


diagnosis of pulmonary hemorrhage and participate in a discussion 
relating to the investigation of future cases. 

Q. This pulmonary hemorrhage that you're talking about, 
was that pulmonary hemorrhage alleged to have occurred as a 
result of mold exposure? 

A. Can you repeat that question? I'm sorry. 

O% Sure. I'm trying to narrow down -- you've talked 
about it dealt with the issue of pulmonary hemorrhage. Was there 
an allegation of pulmonary hemorrhage as a result of something in 
particular or just in general? 

A. In general. The panel was charged with developing 


protocols for the environmental investigation of pulmonary 


hemorrhage. 
Q. If we back up and talk about the study done in 
Cleveland, rainbow babies, Dr. Dearborn, I believe -- I mean, it 


was a group of doctors; but Dearborn's the one I can remember 


sitting here. I think Etzel. 
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Did you have any role in investigating or commenting 
upon the study that they had done for the CDC? 

A. In one of my publications, I've reviewed some of the 
epidemiological data that those investigators have presented. 

OQ. I understand that. I'm trying to tie down the CDC 
part. Did you do anything for the CDC in connection with that 
Cleveland study? 

A. No, I had nothing to do with the CDC's reassessment 
of the Cleveland investigation. 

Or Now, the group of doctors in Cleveland -- I think it 


was five doctors involved in that study? 


A. I don't know. 
Q. A group of doctors in the report from Cleveland -- if 
I just refer to that -- where they associated the death of a 


number of infants to exposure to Stachybotrys, are you familiar 
with the study I'm referring to? 

A. Yes. 

Q. Okay. And would you agree with me that there was a 
group of doctors that performed a study involving infants in the 
Cleveland area, and they believed that a number of deaths of 
infants was caused by exposure to Stachybotrys? 

A. I wouldn't say "caused." They reported an 
association in all of the publications that they have put to 
print. 


QO. And you commented about that, you said, in something 
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you wrote? 


A. Correct. 
Q. Which article are you referring to? 
A. The article -- actually, the one that you have in 


front of you and there's also the article in the Medscape General 
Medicine Journal; and there's also a Letter to the Editor. 
Q. Let's start with the Medscape. What exactly is the 


Medscape General Medicine that you're referring to? 











A. Medscape General Medicine is a peer-reviewed, on-lin 
general medicine journal. 

On And when you write a paper for that, how is it 
peer-reviewed? 

A. It undergoes the same sorts of processes that other 
journals require in that a person who doesn't know me reviews 
what I have to say and submits comments and suggestions. 

MR. MONTGOMERY: Let me get you to mark that 
as one exhibit. 
(Sudakin Exhibit No. 1 was marked.) 

Q. (BY MR. MONTGOMERY) Okay. So the Medscape article 
you mentioned is what we've had marked as Exhibit 1 -- I'll have 
to get a copy without holes punched through some of the words -- 
correct? 

A. COnreck: 

On And then the other one that you mentioned is the one 


referred to as "Toxinogenic fungi in a water-damaged building: 
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An intervention study"? 

A. COrréece. 

Q. Would those be the two peer-reviewed articles that 
you have done in connection with the mold? 

A. There's a Letter to the Editor in the Archives of 
Pediatrics and Adolescent Medicine. 

O:. Is the Letter to the Editor peer-reviewed? 

A. No. I mean, the editor may shorten my comments; but 
these are original publications. 

Q. In fact, the Letter to the Editor in The Pediatric 
Forum -- again, I may have to get one that doesn't have some 
marking on it; but I'll mark that as Exhibit 3 since you've 
mentioned that one. And I'll do your other article as Exhibit 2. 

(Sudakin Exhibit Nos. 2 and 3 were 
marked.) 

Q. (BY MR. MONTGOMERY) Okay. So we've got Medscape. 
We've got toxinogenic fungi, and we've got the Letter to the 
Editor. And, again, the underlining on the Letter to the Editor 
is mine, and the highlighting on the other and underlining is 
mine. So we'll have to get clean copies. 


But what else have you written relating to mold? 


A. In publications? 

Q. Yes: 

A. I don't believe I have anything further. 

Ox Okay. The Letter to the Editor is one you wrote 
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concerning the article by Etzel, et al, presenting the results of 





the investigation about the pulmonary hemorrhage in infants, 
correct? 

A. Correct. 

Os There's a reply to your Letter to the Editor 
following immediately after from Drs. Etzel, Sorenson, Miller, 


Jarvis, Allan and Dearborn, correct? 


A. Correct. 

Q. Did you ever reply to that? 

A. I'm not sure I understand. 

Q. Okay. You wrote a Letter to the Editor, and they 
replied to it. I'll just read you the second sentence of what 
the reply is. "Unfortunately, he" -- referring to you -—- "has 


erroneously interpreted our findings regarding the relationship 





between ETS and acute pulmonary hemorrhage." 
A. I've read that statement, and there really is nothing 
erroneous about my statement. 


MR. MONTGOMERY: I'll object as nonresponsive. 





Q. (BY MR. MONTGOMERY) My only question is: Did you 
ever reply to those doctors? 

A. No. 

Q. Because those six doctors stated their disagreement 
with you following your Letter to the Editor, correct? 

A. Correct. With the Letter to the Editor, the author 


gets to have the last word; and unfortunately, there is no peer 
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review process to that. 


Q. 


A. 


Q. 


peer-reviewed, 


Just as there was none to your letter, correct? 


Correct. 


But the 


article that you were responding to was 


correct? 


A. Correct. 
Oi. Do you know anything about the background of 
Dr. Etzel —- Ruth A. Etzel, M.D., Ph.D.? 
A. I'm not sure -- what do you mean by background? 
O. Her background, credentials, training, did you do 


anything to investigate that? 


A. 


She's an epidemiologist, and I don't know where she's 


currently working. 


Q. 


A. 


How about W.G. Sorenson? 


Dr. Sorenson, I know his name from previous 


publications. 


Q. 


A. 


Bruce B. 


Jarvis? 


Again, I know his name from publications; and he was 


one of the individuals who was at the group meeting in Atlanta 


this summer. 


Q. 


A. 


Q. 


articles about mold? 


A. 


Oh, with the CDC? 


Correct. 


Would you agree that Dr. Jarvis has written numerous 


Yes. 
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Or Including articles predating your attendance at 
medical school? 

A. Yes. 

QO». He has been a researcher in mold-related issues 


dating back for at least 15 years? 


A. Agreed. 
Q. How about J. David Miller? Anything about 
Mr. Miller's -- or Dr. Miller's credentials? Did you do anything 


to investigate that? 

A. Dr. Miller was at the meeting in Atlanta as well. 

OF Okay. So Dr. Jarvis and Dr. Miller both participated 
in the Cleveland study. They were both part of the CDC group? 

A. I really don't know if Dr. Miller was part of the CDC 
investigation. I'm not clear on that. I don't recall whether 
his name was listed as one of the authors of the study by 
Dr. Etzel. 

Q. How about Dorr Dearborn, M.D., Ph.D.? Do you know 
anything about Dr. Dearborn's background? 

A. Well, I know of him; and I read some of his 
publications on the issue of Stachybotrys. 

Op Do you know how far back his research into molds or 
the health effects of molds go? 

A. I'm not aware of any specific publications that 
Dr. Dearborn has had on the topic of molds prior to the 


publication of this cluster. 
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Q. And the last one: Terrace Allan. Any investigation 
of the background of Mr. Allan? 

A. I don't know who that is. 

Ov. In their reply, they talk about the suggestion of a 
synergistic role of ETS and Stachybotrys. Have you done anything 


to investigate that synergistic effect? 


A. Have I personally done anything? 

Q. Yes. 

A. No. 

0% As far as mold research, have you done anything as 


far as any type of independent research on the health effects of 
mold? 

A. Well, I've reviewed raw data from epidemiological 
studies like the one that was done in Cleveland; but as far as 
applied research where I'm involved in the measurement of actual 
molds in the environment, that's not something that I do or that 
I have done. 

Q. And as far as working in a laboratory to try to help 
determine what the potential health effects of mycotoxins are, 
have you done any actual research? 

A. Not in that context, no. 

Q. You have criticized some studies done by others 
regarding mold research, correct? 

A. True. 


OQ. But as far as independent research of your own, there 
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is none, correct? 

Pe No. My experience is as a practicing physician and 
as an epidemiologist and as a medical toxicologist. 

Q. But as an epidemiologist, you could do your own 
studies, correct? 


A. Well, I was a contributor in the epidemiological 





study that resulted in the publication that you've submitted as 


an exhibit. 


Q. The one on "Toxinogenic fungi in a water-damaged 
building"? 

A. Correct. 

Q. And in that article, you make the statement: 


"Pathogenic effects of trichothecene mycotoxins produced by 


Stachybotrys chartarum have been described in animals since the 


1920s," correct? 

A. True. 

oF When you say "pathogenic effects," what does that 
mean? 

A. You could substitute the term toxinogenic effects. 

QO. Still, tell me what that means. 

A. Causing disease. 

Q. So you agree that trichothecene mycotoxins produced 


by Stachybotrys causing disease in animals has been described 
since the 1920s? 


A. Correct, from ingestion routes of exposure. 
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O% Okay. Now, since you raised that: Ingestion versus 
inhalation, which is worse? 

A. Are you asking specifically with respect to the 
trichothecenes? 

Q. YOS:s 


A. That's a difficult question to answer. There's some 





conflicting literature with respect to what the most significant 
route of exposure is. 

Q. Well, is there some literature out there that says 
inhalation is a more potent form of exposure than ingestion? 

A. Yes, there is; but that literature is based on animal 
studies where the exposure was to the purified trichothecene 
mycotoxins and not to the mold itself. 

Ox So do you criticize those studies? 

A. Well, I wouldn't say that I'm in agreement with them. 
I think that the findings that they reported are probably 
accurate. It's just the interpretation of them. 

Q. What is the position of the World Health Organization 
as to inhalation versus ingestion? Which is worse? 

A. Are you asking, again, with respect to 
trichothecenes? 

Q. Yes. 

A. I'm not aware of the specific literature that you're 
talking about. 


Ox The experimental or the animal studies that you're 
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familiar with, was it found that ingestion or inhalation was 


worse? 
A. As far as potency? 
On Yes. 
A. I'm not certain -- there are many studies that have 
been done. So it's difficult for me to say with confidence. 
QO}. Do you want to take a break? 
A. That's okay -- okay. Please. 
MR. MONTGOMERY: Sure. Let's take a break. 
THE WITNESS: Five minutes. That's all I 
need. 


MR. MONTGOMERY: Oh, that's fine. We'll take 
breaks whenever you want. 
THE VIDEOGRAPHER: It is 11:30 a.m. We're 
going off the record. 
(Break taken; and Sudakin Exhibit Nos. 4 
through 6 were marked.) 
THE VIDEOGRAPHER: It is 11:41 a.m., 
continuation of Tape 1. We're back on the record. 

O.~ (BY MR. MONTGOMERY) Doctor, to help me clarify your 
exact position, I want to ask you a couple of questions. Is it 
your testimony that mycotoxins do not make people sick? 

A. No. 

On Is it your testimony that mycotoxins cannot cause 


toxic encephalopathy? 
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A. I believe that the epidemiological data don't support 
that conclusion. 

Q. Back to my question -- because I'm trying to make 
sure on this distinction, about whether you think something's 
scientifically proven versus what your position is. 

So let me try my question again, and I'll do it 
slightly different: Is it proven that mycotoxins cannot cause 
toxic encephalopathy? 

A. There's a double negative. So I'm not really sure I 
understand what you're saying. 

Ox Well, the issue is: Can mycotoxins cause toxic 
encephalopathy? Do you believe it's been scientifically proven 
that it cannot? 


A. I'm still having trouble understanding the question. 





I think I understand -- I guess I'll have to ask you to rephrase 
it again. 

O.. Sure. Is it your testimony that mycotoxins are 
incapable of producing in humans, toxic encephalopathy? 

A. No. 

O% If we break it down from mycotoxins generally to 
specific mycotoxins, is it your testimony that mycotoxins 
produced by Stachybotrys cannot cause toxic encephalopathy? 

A. I'm not sure I understand the question, but it's 
well-established that trichothecenes can cause illness and 


disease in animals and humans. 
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on I'm going to back up now and show you what I've 
marked as Exhibit 5 which is a copy provided to me last week. So 
I'm guessing it's your most recent CV or resume. Is that a copy 


of your current CV or resume? 
Ay YOs:s 
Q. So you went to medical school in Michigan and 


graduated in 1994, correct? 


A. Correct. 

Q. What's your date of birth? 

A. July 5th, 1968. 

On After that, you had your internship and then various 


residencies, correct? 


A. Correct. 
OQ. When did you finish your last residency? 
A. My residency in public health and preventive medicine 


ended in 1998. My fellowship in medical toxicology ended at the 
end of June of 2,000. 

Q. Okay. So as far as formalized programs of education, 
that ended in June of 2,000? 

A. COFEECE, 

Q. Since that time, you have been working at Oregon 


Health Sciences University? 


A. No. My full-time employer is Oregon State 
University. 
O¢ Okay. And what do you do for Oregon State 
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University? 
A. I'm an assistant professor in the department of 


environmental & molecular toxicology. 


Q. For how long have you been an assistant professor? 
A. Since November of 2,000. 
Q. In your background, reading through this, you've done 


a lot involving poisons and drug abuse; is that correct? 

A. That's part of what I've done, correct. 

Q. What is your background as far as the poisons and 
drug abuse work that you've done? 

A. Well, a good portion of my training was in the poison 
center setting where I would be called upon by healthcare 


providers across the State of Oregon with acute poisoning 


emergencies. 
Q. What types of poisoning would you have to deal with? 
A. A wide variety of different types of occupational, 


environmental and pharmaceutical exposures. 

Q. Give me some common examples of what you had to deal 
with. 

A. Common examples would be carbon monoxide exposures, 
lead exposures, pesticide exposures, drug overdoses, drugs of 
abuse, things of that nature. 

OQ. The list of publications on page 2, is that a 
complete list? 


A. Yes, St. ass 
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Q. The first one listed has to do with "Regional 


variation in the incidence of intentional exposures, Plumbism" —- 


A. Plumbism is another word for lead poisoning. 

Q. —-- “in pregnancy treated with DMSA"? 

A. Correct. 

Q. It's an article you wrote in September of 2,000 or 


published then? 

A. Correct. 

Q. The second article listed is one that we've marked a 
copy of today, correct? 

A. Correct. 

Q. The third one -- would you agree that the first one 


that we discussed doesn't deal directly with molds or mold 


exposure? 
As Correct. 
On The third one, "Intermediate syndrome after malathion 


ingestion despite continuous infusion of pralidoxime"? 


A. You're doing well. Yes. 

Q. Does that have anything to do with molds? 

A. No. 

on The next item, a Letter to the Editor has to do with 


poison control centers. Again, that's not dealing with mold, 
correct? 
A. Not directly, no. 


Ox. Since it's a Letter to the Editor, that would not be 
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a peer-reviewed writing, right? 


A. 


Q. 


That's correct. 


Underneath that, there's another Letter to the Editor 


that does deal with molds; but that is not a peer-reviewed 


article, correct? 


A. 

Q. 

A. 

Q. 
"Geographic 


and then it 


Correct. 

And that is another one that we've marked, correct? 
Correct. 

Underneath that, Abstract presentations about 
information systems and poison center management"; 


goes on and has some others listed there. None of 


those have anything to do with mold, do they? 


A. 


Q. 


wouldn't be 


A. 


Q. 


it? 


A. 


Q. 


Correct. 

Under that, another Letter to the Editor. That 
a peer-reviewed article, would it? 

No. 


And that doesn't have anything to do with mold, does 


No. 





Okay. The next one, we have marked, correct? 
Correct. 


And last is another Letter to the Editor. So that's 


not a peer-reviewed article, correct? 


A. 


Q. 


Correct. 


And the last certification you received as far as 
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medical toxicology, you received that about two months ago, 
COLrrect? 

A. Correct. I was board certified in the subspecialty 
of medical toxicology in December of 2,000. 

Os And your other board certification before that was 


January of 2,000? 


A. Correct, in public health and general preventive 
medicine. 

Q. How were you first contacted about this case? 

A. I was called by Mr. Scheihing's assistant, I believe, 


in late September. 

Q. What were you told at that time? 

A. I was told that they were looking for information 
relating to a case in Texas with respect to issues relating to 


Stachybotrys and mold exposure. 


©» Were you told anything more than that? 

A. Not that I recall. 

Q. What's the next contact you had about this case? 

A. I don't recall the specific sequence of events; but I 


was asked to be a consultant in this case and I believe that I 
began work around October 5th of 2,000. 

On And you began work on what at that time? 

A. Reviewing the records that had been forwarded to me 
by this office. 


Ox What types of records? 
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A. There were medical records, deposition transcripts. 

Q. Okay. What were you asked to do? 

A. I was asked to review them. 

on Looking for anything in particular, or what were you 
asked -- I mean, you were asked to review them; but I take it, 


they wanted you to give them some opinion on something? 

A. Well, to derive an opinion based on the facts of the 
case from a toxicological perspective. 

(Sudakin Exhibit No. 7 was marked.) 

O% (BY MR. MONTGOMERY) Okay. I guess I need a little 
more than that. Kind of just walk me through who you had 
conversations with. I know ultimately -- and we're going to get 
to it, and I've marked it as Exhibit No. 4 -- no, excuse me, 
Exhibit No. 6. Ultimately, we get to an affidavit that you 
signed in connection with a motion that they filed. 

Leading up to that, I just want an understanding of 
what were you asked to review, what were you asked to comment 
upon, who did you have conversations with? 

A. The only conversations that I had prior to receiving 
the records in this case were with Mr. Scheihing's assistant. 
After my preliminary review of the data that were forwarded to 
me, I contacted Mr. Scheihing and spoke with him for 
approximately 30 minutes about this case. 

Q. Okay. What time frame did that conversation occur? 


A. I think that it took place approximately ten days 
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after the time that I began reviewing the records that had been 


forwarded to me. 


Q. What did Mr. Scheihing discuss with you at that 
point? 
AY Well, I discussed my impression based on reviewing 


the facts of the case. And we just discussed some of the 
generalities about the case and some of the questions that I had, 
but I don't remember anything more specific than that. 

Q. When we get -- and I'm looking at your time record. 


I've also marked the whole package as Exhibit No. 7, but I don't 


have another copy. So let me do the best I can. 
It shows that on November 14th -- and I'm on down 
into your time records a ways. Before that, there's a lot of 


review and conversations of depositions or medical records. 
It shows a phone conversation with Mr. Scheihing on 
October 16th. Is that about what you recall? 

A. COEEECE ; 

Q. Then it shows -—- well, on October 16th, you would 
have given Mr. Scheihing your observations and thoughts about the 
case? 

A. Correct. 

Q. Much along the lines of what ends up in your 
affidavit later? 

A. I don't know if that's the case. I don't recall at 


that point whether I had received the transcript of 
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Dr. Johanning's deposition at that point. 

Q. Maybe not because it shows, "November 8th, review 
Johanning deposition; November 10th, review Johanning deposition; 
November 14th, a phone conversation with Mr. Jopling," I guess, 
of Mr. Scheihing's office? 

A. Correct. 

@:. "And review of Jopling's motion." Would that be the 
motion to exclude testimony? 

A. I believe it was a draft, correct. 

OQ. Okay. So you started reviewing that in the November, 
2,000 time frame, correct? 

A. COrrece: 

Q. Then it shows, "November 16th of 2,000, review of 
revised Jopling motion and then some phone conversations on the 
17th with Mr. Jopling." It shows the "review of the Johanning 
deposition on November 8th and 10th." When did you first report 
back to Mr. Jopling or Mr. Scheihing or someone about your 
comments as far as the Johanning deposition? 

A. I think it would have been in a phone conversation 
that I had with Mr. Jopling. I only spoke on one occasion with 
Mr. Scheihing about this case in the phone conversation that I've 


documented there. 


Ors Your other conversations were with Mr. Jopling? 
A. Correct. 
Ox So shortly after you reviewed the Johanning 
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deposition, would you have relayed the information or your 
comments about the Johanning deposition to Mr. Jopling? 

A. Correct. 

QO». So you believe you would have done that sometime in 


November of 2,000? 


A. Correct, as I've indicated. 
Q. It shows in December of 2,000, the 9th, 10th and 13th 
that you were -- it says, "preparation of affidavit." Would that 


be the affidavit which ends up in what I'll show you as 


Exhibit 6? 
A. I believe so, yes. 
Q. On the 14th of December, it shows, "execution and 


transmission of affidavit"? 

A. Correct. 

O% That one's not dated then until much later -- about 
six weeks later. What happened on the prior affidavit? 

A. I executed an affidavit and transmitted it to 


Mr. Jopling in December. 


Q. Did you keep a copy of that one? 
A. I did. 
Oy Okay. What changed between -- do you recall anything 


specifically that changed between the affidavit in the middle of 
December of 2,000 and this at the end of January, 2,001? 


A. The only thing that had changed was with respect to 





my subspecialty board certification in medical toxicology. 
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O% Okay. So the substance of your affidavit did not 
change between the middle of December and the end of January? 

A. No. 

O:. It shows that you began doing literature search and 
literature review at the very end of January of 2,001. What did 
that relate to? In fact, it carries over into February. 

A. At the end of January? 

OQ: Begins -- the first entry that I show for literature 
search on your records is the 25th of January, the 27th of 
January. The 30th of January is literature review; and the 4th 
of February, literature review. 

A. As I recall, I was reviewing some of the exhibits 
that had been attached to Dr. Johanning's deposition. There was 
a very large file of information. 

O¢ Okay. So that the exhibits that Mr. Scheihing had 


attached to the deposition of Mr. -- of Dr. Johanning, you were 





doing further literature searches based upon that? 

A. That's correct, and I don't recall anything more 
specific than that. I may have pulled some of the -- or tried to 
review some of the papers that were referred to in that exhibit. 
I think that that's probably what I'm talking about in terms of 
literature review, as I recall. 

Q. After the 4th of February, in the time records that I 
have, take me through what you've done since February 4th of this 


year up to today, the 26th of February. 
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A. I believe it was -- after I forwarded those records 
—- I forwarded what I had in my entire file to this office -- it 
was returned to me; and I have spent time rereviewing the facts 
of the case, the environmental measurements that were taken, the 
medical records. 

Q. Let's talk about which medical records and which 
reports or studies you've seen. The documentation that you have 
reviewed for this case, is it information that you selected out 
of the entire file or just information forwarded to you by 
counsel? 

A. I don't know the answer to that. The affidavit 
indicates accurately the information that I had access to to 
review. 

Ox Okay. Let me look at that. So this is everything 


that you reviewed, is what you set forth in your affidavit? 


A. If I could see it in front of me, I could confirm 
that. 

Q. Okay. 

A. And these all look familiar to me in terms of records 


that I have reviewed and rereviewed in the last several days. 


©. All right. With respect to the laboratory analysis 





that was actually done of samples taken by Dr. Johanning, what 
can you recall about those? 
A. Which samples are you referring to? 


Ox. Dr. Johanning took samples in November, 1999 at the 
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home? 

A. COrréecke. 

Q. Some of those were analyzed overseas in Germany. 
Some were analyzed in New Jersey. Are you familiar with the 
results of all of those analyses? 

A. Yes, I am. 

O:. Okay. The ones done in Germany in particular, what 
were the findings as far as presence of mycotoxins? 

A. The report indicates that there was toxicity using 
the MTT assay that Dr. Johanning used. 

Q. Did it have notations as to the level of toxicity? 

A. There were plus-signs and minus-signs. I'm not sure 
how to interpret that in terms of numbers. 

on What did you do to try to interpret that? 

A. I read the literature that Dr. Johanning has 
published on the performance characteristics of that test. 

O. Okay. Anything else? 

A. I looked at the consistency of the environmental 
sampling data between the specimens that Dr. Johanning had sent 
to Germany and the ones that he had sent to be analyzed, I 
believe, in New Jersey. 

Q. What did you find? 

A. I found some inconsistencies with respect to the 
types of mold that were found. Specifically with respect to one 


of the air samples, it was labeled as an air filter sample 
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between the mycology report of the investigators in Germany 
versus what Dr. Yang had reported from his laboratory. 

Q. Okay. What conclusion did you draw from that? 

A. Well, it's an observation that I think makes light of 
the limitations in terms of the reliability of conducting these 
sorts of analyses in that two microbiologists may interpret what 
they're seeing under a microscope very differently, whether 
they're looking at an individual mold spore or a mold that's 
growing in culture. 

Q. Now, what you're doing when you were reviewing those 
records is you are looking at what others have done; and you have 
certain criticisms of that, correct? 

A. I would call them observations. I wouldn't 


necessarily call it a criticism. 





O¢ All right. But as far as being able to tell a jury, 
for instance, in this case anything about the exposure that -- 


we'll take -- Ron Allison had to a particular mold or mycotoxin 





in the house, you've not done any testing yourself to try to 


determine that? 





AY No, I have not. 

O. You've never seen the house? 

A. No. 

om Never conducted any sampling at the house? 

A. No, all I have are reports and pictures. 

Ox. In fact, you were first contacted about this case in 
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September of the year 2,000, correct? 

A. That's correct. 

Q. So everything that occurred back in 1999 and the 
first half of 2,000 predates your involvement in the case? 

A. Correct. 

Q. And criticisms or comments or observations about what 
other doctors have done, that's based upon your reviewing of 
records and testimony? 

A. And the medical literature as well. 

Q. None of it is based upon your own examination of 
Mr. Allison? 

A. That's correct. 

Q. I'm going to read to you and I'm going to change one 
word to make sure that Mr. Scheihing's in agreement because I 
know that it was changed at the hearing when you were allowed to 
be designated. 

The designation I have is -—- and I'll read it both 
ways -- "Dr. Sudakin is expected to testify as to the lack of 
scientific evidence proving a causal link between significant 
health risks and environmental exposure to Stachybotrys 
chartarum" -- is how it read. That's been expanded to change the 
words Stachybotrys chartarum to "molds" so that you can talk 
about more than just Stachybotrys. 

So what I want you to give me is: In response to 


that designation, what is your opinion about the lack of 
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scientific evidence proving a causal link between significant 
health risks and environmental exposure to molds? 

A. Well, I wouldn't characterize my position as there 
being no potential environmental effects from mold exposure. I 
mean, it's well-known that molds pose risks, in general, to 
people from a perspective of allergy and infections. 

The question that I was posed was the question with 
respect to toxicological effects of mold exposure; and with 
respect to inhalation effects from indoor exposure, there is some 
controversy and disagreement among scientific researchers as to 
what the hazards are. 

Or Okay. When you say controversy and disagreement, 
does that mean that there is a group of doctors that believe it 


poses Significant health risks? 


A. I'm sorry, could you ask the question again? 
Q. Sure. I'm picking out two words you used in your 
prior answer: controversy and disagreement. I want to ask about 


that controversy and disagreement. 

A. Okay. 

O% Does that mean based upon your knowledge, that there 
is a group of doctors who believe that mold exposure does pose 
Significant health risks; and another group who don't necessarily 
agree that an exposure poses a Significant health risk? 

A. I think that the disagreement that you're referring 


to is with respect to the toxic effects from inhalation exposure 
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to indoor molds. I don't think that you'll find much 


disagreement in terms of the general health effects of mold in 





the indoor environment. 

On Okay. So we need to kind of break it down then. As 
far as mold exposure posing some health risks, you don't think 
there's disagreement on that? It's just a generic topic? 

A. That's true. I mean, I don't think that there is 
controversy in that area. 

Q. Okay. But then when we divide that further, instead 
of just talking about mold effects generally and we make it toxic 
effects, that's where you say one group is saying "yes"; and 
another group is saying "no" or that "we don't know"? 

A. No. I would say that the controversy, like I said 
before, was with respect to inhalation exposure to mycotoxins in 
indoor environments. 

Q. Okay. We'll break it down further. There is known 
effects if you ingest certain quantities of Stachybotrys that it 


can be lethal? 





A. Prue. 

O% So there's no dispute about that? 

A. Not from my perspective, no. 

Q. Okay. So you're not going to recommend to anyone 


that they go eat the stuff? 
A. No. 


Ox. And that if they do, it could kill them? 
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A. That's correct. 
QO: Okay. But now, then we're breaking it down to the 


toxic effects from inhalation? 


A. Correct. 
QO. And as to the toxic effects of inhalation of what 
T'll call toxinogenic molds, that's where you say there's 





controversy or disagreement? 

A. Correct. 

Q. That controversy or disagreement goes to what 
exactly? Whether there is a potential reaction, whether there 
isn't? Define for me what is in disagreement. 

A. I think the disagreement is with respect to the human 
health risks and the actual diagnoses that have been proposed and 
put out in press and in some of the medical literature. 

Q. Some of that press and medical literature is 
supporting that these toxinogenic molds may do what? What are 
you talking about that we're going to have a disagreement on? 


A. I would say with respect to nonspecific symptoms of 





headache, difficulty concentrating, fatigue, symptoms that can 
arise as a result of a variety of different exposures. 


On Would you include toxic encephalopathy in that 





disagreement pile? 
A. Yes, I would. 
THE VIDEOGRAPHER: Excuse me. 


MR. MONTGOMERY: Let's cut off and let him 
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change tapes. 
THE VIDEOGRAPHER: It is 12:11 p.m., the end 
of Tape 1. We're going off the record. 
(Changing of videotapes.) 
THE VIDEOGRAPHER: It is 12:12 p.m., beginning 
of Tape 2. We're back on the record. 

Q. (BY MR. MONTGOMERY) I want to take this disagreement 
we were talking about when we stopped to change the tape; and you 
mentioned the concentration issues: headache, fatigue, things 
that can be multiple causes. 

If we talk about the group that believe it is 
Stachybotrys or other molds as a cause of these type of health 
effects, who do you put in that group? What researchers or 


doctors or people? 


A. Dr. Johanning has published on that topic. 

Q. Who else? 

A. With respect to nonspecific symptoms? 

Q. Any of the symptoms that you say are in dispute. 
A. Well, it would be accurate to say that the 


association that was reported in the Cleveland investigation 


between pulmonary hemorrhage was in dispute. 


On Okay. That's the Dearborn-Etzel group? 
A. Correct. 
Q. Okay. How about some of the works of Dr. Gordon —- 


Wayne Gordon? 
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A. I would put him in that group as well. 
Q. How about some of the works of Dr. Jarvis? 
A. Dr. Jarvis is an analytical chemist, and I'm aware 


that he's published or has been a co-author on one investigation 
that's frequently referred to as a sentinel investigation. So lI 
don't think that he's published any additional papers relating to 
health effects other than the one that he authored. He's 
primarily an analytical chemist, to my knowledge. 

Q. Now, is that everyone that comes to your mind right 
off? And I realize I don't have a list of all the articles 
sitting here. 

A. Yes. 

Q. If we go to the other side of the dispute, we've 
marked some articles that you've written taking the other side, 
correct? 

A. Correct. 

Q:. And your articles do not say that it doesn't cause 
these health effects; just that you don't yet know whether it 
causes them, correct? 

A. I would say more than that. I would say that the 
epidemiological data on inhalation exposure to mycotoxins is 
lacking some important information with respect to measuring dose 
and assessing the response. 

Ox Right. But you're not saying in anything you've 


written that you've done any type of research that says it does 
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not cause it? 

A. That's correct. 

Q. Are you aware of any papers that anyone's written 
saying, "I've done the studies, and inhalation of molds or 
mycotoxins does not cause headache or lack of concentration or 
toxic encephalopathy"? 

A. Human studies, no. 

Q. I've got you on this side opposite of Johanning, 
Gordon, Dearborn, Etzel, the ones you mentioned. Who else as far 
as published papers do you put on your side of the controversy or 
disagreement? 

Bes In terms of published papers, in the last several 
years, there was a recent publication reviewing the toxicological 
effects of mycotoxin exposure in indoor air in the Journal of 
Applied Occupational & Environmental Hygiene. In the last 
several months -- in the last several years, there was a 
publication by Dr. Frederick Fung in the Journal of Clinical 
Toxicology that explored the epidemiology of exposure to 
mycotoxins. 

There was a publication about building-related 
illnesses which Dr. Johanning responded to in the New England 
Journal of Medicine where the authors replied to Dr. Johanning's 
Letter to the Editor questioning the strength of the 


epidemiological evidence that Dr. Johanning has used to support 





the conclusions in his papers. 
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Oy Okay. Let me break those down. Let's go to Fung. 
Was Dr. Fung's actual research, or is his just responding and 
criticizing the research of others? 

A. No, this was an article that was a review article 
that was published in the journal on the toxicological effects of 
mycotoxin exposure. 

O:< Again, my question is: Was it based on research Fung 
had done or just his comments upon papers written by somebody 
else? 

A. It was a systematic review of the literature. I 
wouldn't necessarily reduce that to comments. It was carefully 
presented in an organized fashion as a review article. 

Q. Then I guess as a review article, he didn't conduct 
any independent research on what the effects were? 

A. No. Not that I'm aware of, no. I believe that -- I 
don't believe that he did any human health studies in that 
investigation or report. 

Q. And the -- I didn't catch the name. I'm not sure you 


gave one, but there was something in the New England Journal of 


Medicine -—- 
A. Correct. 
Q. —- to which Dr. Johanning replied? 
A. Correct. 
Q. The doctors that wrote whatever it was to which 


Dr. Johanning replied, was that something where they had done 
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research and reported on the findings of their independent 
research on health effects; or were they, again, commenting upon 
works that others had done? 

A. They had commented in that review article on their 
own work, on risk factors -—- environmental risk factors for 
building-related illness; and it also was a systematic review of 
the evidence of others. So the authors of the article in the New 


England Journal of Medicine were pretty well researched and 





established as authorities in the field of building-related 
illness. 

Oe Okay. Did they issue any findings that they had 
studied the potential health effects of mycotoxins on people and 
that they don't cause certain illnesses as alleged? 

A. Not to my knowledge. There was additional 
publication that I hadn't mentioned in terms of publications that 
have challenged the associations that Dr. Johanning has proposed 
in some of his investigations that was published in the Journal 
of Occupational & Environmental Medicine in 1998. 

Ox Who was the author of that? 

A. I don't know the names of the specific authors, but 
they were from the National Institute of Occupational Safety & 
Health. 

Q. What is the current position of -- take the group you 
just mentioned: National Institute of Occupational Safety & 


Health. What's their position on exposure to molds? 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 86 


A. I don't know of any position, statements or documents 
that they've published; and I really couldn't speak for them. 

Q. How about whether -- has the World Health 
Organization issued any statements regarding exposures to mold? 

A. The World Health Organization and many countries have 


strict regulations in place with respect to mycotoxins because 





they are well-known human health hazards from a food safety 
issue. 

Q. Okay. So certain countries -- like which ones have 
guidelines regarding mycotoxin exposure? 

As Most countries in the European union, as well as the 
United States, with respect to certain mycotoxins. 

Q. What types of mycotoxins? Let's stick with the U.S. 
right now. 

A. To my knowledge, the only one that's regulated in the 
United States is -- are the aflatoxins. In Europe, there are a 
variety of different regulations, different for each country; and 
it would be very difficult for me to tell you exactly which ones. 

Q. Just from general knowledge, do the -- and I'll just 
take Europe kind of as a group. Does it cover more than 
aflatoxins? 

A. Yes, they cover the trichothecene family that we've 
been talking about this morning. 

Ov. Any others? Other groups? Aflatoxins and -- I can't 


say it other than trichothecenes? 
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A. Trichothecenes. There are other mycotoxins that are 
produced; and the one that is coming to mind right now is 
patulin, p-a-t-u-l-i-n. 

O.. For how long has Europe as a group or some of those 
countries been regulating the trichothecenes? 

A. I'm not certain. I don't know the answer to that. 

O:. Do you think it's something that's brand-new, or has 
it been years? 

A. No. Mycotoxins in the food support supply have been 
a recognized human health hazard for many years. 

Q. I take it you're familiar with the guidelines on 
assessment and remediation on fungi and indoor environments 


issued by the New York City Department of Health? 


A. Yes. And I hope you're referring to the ones from 
2,000? 

© Yes. It was first issued back in 1993, correct? 

A. Correct. 

Q. They updated them in 2,000? 

A. Correct. 

O. Those guidelines talk about what's to be done as far 


as remediation? 

A. Correct. 

Oz And I take it you're not a mold remediator, but I 
want to ask you about just some of the generalities of what they 


address. When there is, for instance, a large area of 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 88 


Stachybotrys in a building or a house or whatever -- let's say 
we're talking a wall where there's hundreds of square feet of 
drywall covered with Stachybotrys -- they would talk about 
remediation where you use respiratory protection, gloves and eye 
protection and things of that nature, correct? 

A. Well, I'm not sure you have it entirely correct in 
that those guidelines are not specific for Stachybotrys; but 
they're general for mold. 

Q. Right. So we can make it a couple hundred square 
feet of mold. They talk about remediating it, removing it, 
correct? 

A. COErrece: 

Q. And they advise and their guidelines are it should be 
done by professionals using respiratory or protective equipment, 
correct? 


A. Depending on the extent of contamination, yes. 





Q. But in my example where we have several hundred 
square feet of it, they're saying it should be done? 

A. I don't have it in front of me, but I trust you. 

iO Okay. 

MR. SCHEIHING: Don't trust him. 

Q. (BY MR. MONTGOMERY) Let's make it a large enough 
area where there's no dispute. Their recommendation at whatever 
level they've said -- however many square feet of whatever types 


of mold -- of use of respiratory protection, are you in agreement 
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with that? 
A. Yes, I am. 
Q. Why? 
A. Because the molds themselves are well-known to pose a 


human health risk from the perspective of asthma, from the 
perspective of allergy; and in a certain subset of people, from 
the perspective of infection. And so for those reasons, those 
are prudent public health recommendations. 

Q. The recommendations for doing it under negative air 
pressure containment, are you in agreement with that? 

A. I really don't understand the industrial hygiene 
aspect of the remediation process. So I would defer that answer 
to someone who's more qualified in that area. 

Or Under Section 1.1, they're talking about health 
issues; and they have -- the first statement is: "Inhalation of 
fungal spores, fragments or metabolites (e.g., mycotoxins and 
volatile organic compounds) from a wide variety of fungi may lead 


to or exacerbate immunologic (allergic) reactions, cause toxic 








effects or cause infections." Then they cite some referenc 
papers. Do you agree with that general statement? 
A. I think that there's data to support each of those 


areas, correct. 
Ox Here's another statement that I'm reading from: 
"Tllinesses can result from both high level, short-term exposures 


and lower level, long-term exposures." Do you agree with that? 
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A. I'm not 


sure —-- if you could put it in front of me, 


could see if there are words that are missing or -- 


Q. (Complies.) 
A. That's correct. 
O¢ Let me see. I do have another copy. So let me just 


mark it so that we can walk through some of it. 


(Sudakin Exhibit No. 8 was marked.) 


Oz (BY MR. MONTGOMERY) And I'm over, I guess, about 
page 4. 

A. Okay. 

O7 They're talking about health effects. They give the 
most common -- it's in the second paragraph at the bottom: "The 


most common symptoms reported from exposures in indoor 


environments are runny nose, eye irritation, cough, congestion, 


aggravation of asthma, headache and fatigue." And they cite, I 


guess, about five or six articles. Are you in agreement with 


that statement? 


A. Yes, I am. 


Q. The bottom of the third paragraph under 1.1 -- and 


I'm reading part of 


a sentence -- It is not possible to 


determine, quote, safe, end quote, or, quote, unsafe levels of 


exposure for people 


in general. Do you agree with that? 


A. That's true. 





Q. Turn the page. The first paragraph on page 5, 


there's a statement: 


"Some of the symptoms related to fungal 
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exposure are nonspecific such as discomfort, inability to 


concentrate and fatigue." Again, they're citing, I guess, about 
six or seven articles. Do you agree with that general statement? 
A. Well, I think that they're reporting the 


epidemiological literature accurately. 


Q. Okay. 

A. So they're reporting what has appeared in print 
accurately. 

Q. Let's see. To support that statement, papers ll, 
E. Levetin, "Bioaerosols," are you familiar with that paper? 

As I'm familiar with the "Bioaerosols" textbook, and I'm 


familiar with author Harriet Burge who has written extensively on 
the topic of bioaerosols and has a chapter in the textbook by 
Dr. Johanning. 

Oe Any specific criticism of that paper referenced there 
by E. Levetin? 

A. I don't know -- I don't have the paper in front of 
me. So I don't have anything that I could say would be 
contradictory to it, and I can't say -- without having it in 
front of me, it's very difficult for me to make any kind of 
assessment. 

On Okay. And then the other -- after that particular 
statement, it also cites papers 12 which is T. Husman and then 16 
through 20 which are papers by R. Dales and a list of others; 


M. Hodgson and a list of others; W. Croft and Jarvis, et al,; 
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J. DeKoster, et al; and then Eckardt Johanning, et al. 
Specifically any of those particular papers cited -- 
just sitting here, without us finding them and pulling them, any 
specific criticism you have of those authors or those papers that 
you know of? 
MR. SCHEIHING: Objection; form. 
A. I'm sorry. Can you -- 


Q. (BY MR. MONTGOMERY) Without going and pulling these 





papers that are referenced, are there any of those that you 
recognize where you have particular criticism of those authors? 
MR. SCHEIHING: Same objection. 
You can answer. 


A. I think they're reporting in this guideline document, 





the symptoms that have been reported in epidemiological studies 
accurately. I'm not sure I understand the question. 

Or (BY MR. MONTGOMERY) I'm just trying to go to the 
authors of the papers that they're citing; and whether just right 
off, without going and pulling all the papers, there's some of 
those where you just have a belief that this particular author or 
this particular person, "I don't agree with any of their work"? 

A. No, I wouldn't say that. Although the actual -- and 
I think that in these studies, these epidemiological studies, the 
symptoms have been reported accurately. 

There are questions within the environmental health 


community about the origin or the actual cause. So I think that 
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there's good agreement that bioaerosols can be associated with 


defined health effects, but the actual -- whether it's an 





allergic effect, a toxic effect or infectious effect, those are 


different questions. 


Ox Okay. That's all. You can put that away. 
A. (Witness complies.) 
OQ. What is the position, if you're familiar with it, of 


the California Department of Health about mold remediations? 

A. I can't answer that specifically. 

O% Are you familiar with whether or not other states or 
jurisdictions have adopted the New York City guidelines? 

A. I can't speak for any other states other than 
New York City. I don't know the answer to that. 

Ov With any patients that have presented to you at any 
time during your career, have you ever -—- and let me back up and 
start over. 

In any of your patients that have presented 
complaining of mold exposure, symptoms related to that, have you 
ever gone out to actually test their environment? 


A. No. I've done walk-through evaluations; but, no, I 





don't participate in microbiological sampling. That's not what I 


do. 
on You're not a mycologist? 
A. No. 
Ox I'm picking up on a word that's used in your 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21, 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 94 


affidavit where you talk about, quote, toxinogenic mold, end 
quote. How do you define that? 


A. That's a very broad term because there are many 





different types and species of molds that can produce mycotoxins. 
QO. So does that mean you're using toxinogenic mold as 
being a mold which can produce mycotoxins? 
A. That would be an accurate definition. 
OQ: So would you agree with me that Stachybotrys is a 


toxinogenic mold? 


A. Yes. 

Q. Aspergillus is a toxinogenic mold? 

Be, Certain species of Aspergillus are. 

Q. Penicillium, is it a toxinogenic mold? 

A. Certain species of Penicillium are. 

Os The species of Penicillium found in the Ballard 


residence, are they toxinogenic? 
A. I'm not aware if any speciation was done of the 


specific Penicillium strains that were identified. 


Q. Same question for Aspergillus? 

A. Aspergillus versicolor is a producer of certain 
mycotoxins. 

Q. And from your review of the documentation, was that 


found in the Ballard residence? 
A. Was Aspergillus versicolor? 


Ox Yes. 
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A. To my knowledge, there weren't any specific 
mycotoxins that were identified. 
Q. Describe for me any situations where you've dealt 


with Stachybotrys mold and have determined it not to be 


toxinogenic. 
A. I'm sorry, can you repeat the question? 
Oi. Sure. Have you ever been involved in a situation 





where Stachybotrys was identified in an environment where one of 
your patients was, for instance; and you determined that it was 
not toxinogenic? 

A. In none of the clinical situations that I've been 
involved in has there been a direct analysis for the presence of 
mycotoxins. I can say from the epidemiological literature that 


there are strains of Stachybotrys that do not produce the 


trichothecenes. 
On And that's based upon your reading some papers? 
A. It's based on a review of the literature and what has 


appeared in print and what appears in Dr. Johanning's textbook as 
well. 

O% Okay. But as far as your actual work, you've never 
been involved in a situation where you've done testing and said, 


"See here, we have Stachybotrys; but it's a not toxinogenic"? 


A. Correct. I'm not an analytical chemist. 
Ox Let me borrow your affidavit back for a minute. 
A. (Witness complies.) 
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O2 As far as the records you've been provided, have you 
assumed that any exposure was through inhalation? 

A. Exposure to what? What are you talking about? 

Q. I'll get specific. As to Mr. Ron Allison, are you 
assuming that if there was exposure to molds or mycotoxins, it 
was through inhalation? 

A. I can't assume anything without really knowing what 


the potential routes of exposure were in his case. 


Q. What have you been told about the potential routes of 
exposure? 
A. Well, I think that the focus of the investigation was 


on the presence of Stachybotrys and other toxinogenic molds in 


the air. 

Q. And you were provided some data on that, correct? 

A. Correct. I guess getting back to the question you 
asked before: I'm not aware of anyone asking questions about the 


potential for exposure through food contamination. 

Q. Could that be a potential source of a person becoming 
ill from toxinogenic molds? 

A. Not that has been published. There are people that 
can develop illness and injury from mycotoxin exposure -- from 
exposure to mycotoxins in agricultural settings; but from 
ingestion routes of exposure in the indoor environment from 
having mold in the air, I'm not aware of any studies that have 


shown that. 
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On And I think you addressed this in your affidavit -- 
maybe not -—- but Stachybotrys when it's wet and growing is sticky 
and slimy, right? 

A. Correct. 

Q. But if you take the water source away, it dries out, 
correct? 

A. It should, correct. 

OQ: Have you gotten any information as to whether 
Stachybotrys found in the house in any particular locations was 
either wet or dry? 

A. No. 

Q. If Stachybotrys dries out, whatever mycotoxins were 
in it when it was wet and growing are to remain part of the mold 


potential, correct? 


A. I wouldn't say that that's correct, no. 
Q. What's going to happen to the mycotoxin? 
A. It's difficult to predict. If the mycotoxin -- the 


trichothecene itself is taken into a laboratory setting, then 
it's been shown to be a stable chemical so that it's not broken 
down easily by temperature or light. 

But when it grows in the environment, it's been shown 
that the trichothecenes can be degraded or metabolized by other 
molds and other bacteria as well. So it's environmental fate in 
the indoor environment is difficult to predict. 


Ox The fact that a mold has dried out, does that mean 
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that it is going to be safe? It's not going to contain -- 

A. No. 

Q. Were you provided any information about potential 
sources for the mold spores to have been actually blown in the 
area of the stovetop and countertop in the kitchen? 

A. I'm not sure I understand what you're saying. 

O:. Okay. Were you told anything about there being a 
potential for mold spores to have actually been released in the 
kitchen area? 

A. I wasn't told anything; but from reviewing the 
records, it's clear that there was some concern or controversy 
about the way that the sampling was done with respect to the 
potential to aerosolize mold spores. 

Ov Aside from that, when sampling was done, were you 
given any reports regarding the analysis of how, for instance, 


the air vents from the refrigerator? 


A. I didn't hear -- I'm sorry. I didn't hear a complete 
question there. I'm trying to listen closely. 
Q. Were you given any information about how the air 


vents from the refrigerator? 

A. No. 

Q. Were you told or did you see in the records how there 
was Stachybotrys found behind the refrigerator? 

A. I recall seeing environmental samples that showed 


that Stachybotrys was present behind the refrigerator. 
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Or Did you s references since I noticed you did get 
to see Dr. Bridge's deposition, references that he had a study 
done regarding air behind the refrigerator and how the 
refrigerator would vent the air and different things like that? 

A. I don't recall seeing that study. 

Q. Has anyone talked to you at all about the deposition 


of Arthur Vanderhoogt -- 


A. No. 

Q. -- a Rimkus professional? 

A. No. 

On Going back to, I guess, some of the earliest 


literature about trichothecenes and you don't want to eat them, 
you would agree you don't want to be eating the Stachybotrys mold 
spores, correct? 

A. Correct, especially if they're toxinogenic and 


actively producing mycotoxins. 


Q. And if a person does ingest it -- right now, I'm 
going away from inhalation back to ingestion -- what happens? 
A. Well, I'll go back to the whole tentative toxicology. 





It's the dose that makes the poison. But in epidemiological 
studies, what has been described was a disorder that was termed 
elementary toxic aleukia which resulted from people who were 
ingesting grains that had been overwintered and contaminated with 
a trichothecene-producing fungus. 


And the symptoms that they developed were significant 
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depression of their white blood cell counts, their platelet 
counts, their blood cell counts to the point where they developed 
acute bleeding and infections. 

Q. And those studies are from where? 

A. Most of the literature on that diagnosis comes from 
the Russian literature. 

MR. MONTGOMERY: Let's go off the record fora 
minute. 
THE VIDEOGRAPHER: It is 12:43 p.m. We're 
going off the record. 
(Off-the-record discussion.) 
THE VIDEOGRAPHER: It is 12:44 p.m., 
continuation of Tape 2. We're back on the record. 

Ox (BY MR. MONTGOMERY) In order to work on this case as 
a retained expert for Fire Insurance Exchange, did you have to 
get the consent of Oregon State University? 

A. My employer is aware that I am consulting in this 
matter, and I have submitted the appropriate paperwork for 
outside employment. 

O. What has to be submitted? 

A. A form that indicates the scope of my practice and my 
understanding that I am doing this as an outside employer, and my 
statement on the record that the opinions that I bring forward 
today are my own as a medical toxicologist and not intended to 


reflect the opinions of my employer. 
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Ox Okay. So in other words, a recognition that what you 
state here is your opinion; and you're not here representing an 
opinion on behalf of Oregon State University? 

A. That. "s*-cornect... 

QO. Do you have to submit what your intended testimony is 
to anyone at Oregon State University for them to approve it? 

A. No. 

Oz So basically, they don't review what you intend to 
testify to or endorse it; and they make the statement, I guess, 
it's not their opinion? 

A. Correct. I'm here representing myself as a 
physician, epidemiologist and medical toxicologist. 

Q. In this case, have you had any conversations with 
other experts about the case? 

A. With respect to this case, no. 

Q. For instance, have you had any conversations with a 
Dr. Ron Gotz? 

A. No, I have not. 

Q. At some point, did you become aware that you replaced 


Dr. Gotz as the expert for Fire Insurance Exchange on these 


issues? 
A. No. 
om Do you know Dr. Ron Gotz? 
A. No, I've never met Dr. Gotz. 
OQ. Other than not having met him, do you know him -—- of 
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him? 

A. I know of him, yes. 

Q. But as far as in this case, you haven't been told 
anything about him? 

A. No. 

Q. What research is Oregon State University conducting 
on molds? 


A. The university has a microbiology department. I 





couldn't really answer that question. 

O%~ Similarly, as far as any research Oregon State 
University is conducting on mycotoxins or the health effects of 
molds, do you know? 

A. Well, I'm relatively new to the university. So I'm 
still trying to develop ties to people in other departments, but 
there are people who are involved in food safety issues and I 
would expect that there are some people who do research on food 
safety issues with respect to mycotoxins. 

QO: Have you been retained on any other cases involving 
mold? 

A. I have been retained as an expert in one other case 


involving mold. 


Q. By whom were you retained? 

A. I was retained by Louis Leon in a case in Northern 
California. 

Ox Is Mr. Leon representing the defendant? 
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A. Yes, he is. 

Q. Who is the defendant? 

A. The defendant is a school district in Northern 
California. 

Ox Do you know who the plaintiff is? 

A. I don't know if I can disclose their name. 

O:< Is it a pending case that's public record, or is it 


something that hasn't been filed? 
A. I believe that it's been filed. I have not given any 
written testimony in it. 

MR. SCHEIHING: If you do not know whether or 
not it's confidential, then I'm going to instruct you to not 
disclose names. 

But, Kendall, what we can do -—- 

MR. MONTGOMERY: I'm okay with that. 

MR. SCHEIHING: -- and I'll agree to do it, he 
can check with that attorney; and if it's okay, we'll provide 
that. 

MR. MONTGOMERY: That's fine. 

O's (BY MR. MONTGOMERY) Who do you consider to be the 
leading researchers on health effects of mycotoxins on humans? 

A. I don't know if I could answer that. There are a lot 
of people who have published on it; and I think that some of the 
people who have published on it, their names have been discussed 


already today, but I don't know who I would consider a leading 
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researcher. 

Oy T'll ask the same thing on: Who do you consider the 
leading researchers just on molds generally? 

A. Well, I would expand that to include bacteria as 
well. One of the researchers who's published widely on this 


issue is Harriet Burge with respect to bioaerosols. 


QO}. Okay. Anyone else? 

A. Not that really jumps out. 

Q. I notice you brought a book with you today that is 
called: "Bioaerosols: Fungi and Mycotoxins' health effects, 
assessment, prevention and control," edited by Eckardt Johanning, 


M.D. and masters of science, correct? 


A. Correct. 

Ox From where did you obtain that book? 

A. I purchased it. 

Q. Why? 

A. Because it contained some references that I had heard 


described in the medical literature, and I wanted to learn more 


about it. 
iO Okay. When did you purchase that book? 
A. I don't recall. I believe it was in 1999. 
Q. And did you use that book in your practice? 
A. Have I used it in my practice? 
Ox Yes. 
A. In some respects, yes. 
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Oy Okay. So that book was something that you purchased 
prior to your involvement in this case -—- 

A. Oh, yes. 

QO. -- to use as a reference material to get some 


knowledge on, I guess, some of the things discussed in it? 


A. Correct. 

Oi. You've marked certain pages in there. What do they 
denote? 

A. These are areas of the textbook that I have just read 


in the last several days that I thought were important. If you'd 
like me to open it and look at specific pages, I can do that. 

Q. That's fine. Open it, and tell me which pages you 
thought were particularly important out of the book. 

A. There is a chapter here that's composed by Harriet 
Burge entitled, "Fungal growth in Buildings," the aerobiological 
perspective which follows the exposure pathway from the presence 
of the mold in the environment to the potential for a person 


developing health effects. 


Q. That's on page what of the book? 

AY 306. 

On Which other articles did you mark? 

A. I marked a chapter by Dr. J. David Miller entitled, 


"Exposure measures for studies of mold and dampness and 
respiratory health." 


QO Okay. What page does that start on? 
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A. It starts on 298. 

Q. And then you marked particularly page what? 

A. 302. 

Q. 302. All right. 

A. I marked a specific sentence in that chapter. 

Q. Okay. Dealing with? 

A. I can read the sentence: "There's general agreement 


that properly conducted air sampling is useful for detecting 
fungal amplifiers, but not for assessing exposure. The numerical 


data obtained from cultural air samples has no value." 





On Okay. Which other -- any other articles you've 
marked? 
A. The other article or the chapter I marked and have 


tried to review for the purpose of this deposition is a chapter 
by Manfreid Gareis on "Mycotoxin and cytotoxicity screening of 


field samples"; and that starts on Page 202. 


Q. And then you've marked particularly page what? 
A. 206. 
Q. Okay. Any other portions of that book you've marked 


as particularly important to you? 

A. I haven't marked any other sections. There's a lot 
of information in the textbook. 

Q. And describe for me -- that's a book which is a 
compilation of papers regarding fungi and mycotoxins and things 


of that nature, correct? 
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A. Bioaerosols in general, all kinds of microbiological 
contaminants. 
Q. And the editor of that book is Dr. Johanning who is 


one of the experts in this case, correct? 

A. COLLFECE. 

Q. And that is a book which you purchased, you believe, 
in 1999 which, I think, is about when it came out. What other 
textbooks other than this one have you gone to for information on 


bioaerosols, fungi and mycotoxins? 


A. There's a textbook entitled, "Bioaerosols" by 
Dr. Harriet Burge -- she is the editor -- that I have reviewed in 
the past. 

Q. Any others? 

A. Those are two of the textbooks -- this and that one 


are two textbooks that I have reviewed. 
Q. Okay. 

MR. SCHEIHING: Can we take about a 
five-minute break? 

MR. MONTGOMERY: sures 

THE VIDEOGRAPHER: It is 12:55 p.m. We're 
going off the record. 

(Break was taken.) 

THE VIDEOGRAPHER: It is five after 1:00 p.m., 

continuation of Tape 2. We are back on the record. 


QO» (BY MR. MONTGOMERY) Doctor, are all people equally 
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1 susceptible to health effects from mold exposure? 

2 Ae No, some people have allergic predisposition to 

3 symptoms from allergy; and some people are predisposed to 

4 developing infections from mold exposure. 

5 O% What other types of differences may exist among 

6 people that would affect their reaction to exposure? 

7 A. Their co-existing medical problems, whether they have 
8 a history of lung problems. Those are additional factors. 

2 Q. Are there any genetic issues that can come into play? 
10 A. With respect to mold exposures? 

11 Q. Yes. 

12 A. Again, I would say that there are people who have a 
3 genetic predisposition towards the development of mold allergies. 
14 Ox. Do you have any opinions as to how easy or difficult 
15 it is for mold spores to become airborne? 

16 A. Can you repeat the question? 

17 on Sure. I'm trying to rule out areas, if I can. Do 

18 you have any opinions regarding how difficult or how easily 

19 different types of mold spores can become airborne? 
20 A. Well, I know with respect to the molds that have been 
21: identified in this case, there is a body of literature that show 
22 that with respect to Stachybotrys, it's a mold that tends to 
23 grow, like you had mentioned before, under moist and sticky 
24 conditions; and it's difficult to aerosolize unless it's 
25 deliberately agitated. 
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There are other types of mold that are easier to 


aerosolize because they're much smaller and more lightweight. 


Q. Such as Penicillium is smaller and more lightweight? 
A. That would be one example. 
Os Aspergillus compared to Stachybotrys is smaller and 


more lightweight? 
A. That's correct. 
Q. And the Stachybotrys, as I mentioned earlier, changes 


characteristics when it dries out, correct? 


A. Yes, in an unpredictable way. 
en What's unpredictable about it? 
A. Well, with respect to whether mycotoxins are present 


and whether they will persist. 
Or. Have you done any research as to whether or not the 
mycotoxins in Stachybotrys, for instance, as it dries out can be 


released into the air by actions of the mold spores breaking up? 


A. No, I haven't done any research in that area. 
Q. Any opinion as to how far mold spores of various 
types -- and I'll stick with Stachybotrys at first -- will travel 


indoors? 

A. I would have to defer to someone who is an 
aerobiologist like Harriet Burge for a question like that. She 
does ask that and answers that question with respect to molds 
like Stachybotrys in the chapter that I referred to. 


Oe Did you notice or see the results of the tests that 
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Rimkus did where they released Stachybotrys into the air inside 
the home? 

A. I've reviewed the report from Rimkus. So I'm 
familiar with the data that you're talking about. 

QO. The data where in June of 2,000, they released air 
and did kind of a time study to see how long it would take to 
settle back to the prerelease data of airborne Stachybotrys? 

A. I'm not -- what I've seen are the actual reports that 
showed what they measured in the indoor air and on the surfaces. 
I'm not sure I follow the statement that you're making. 


Or Okay. So sitting here, you don't have a recollection 





about a kind of test that Rimkus did where they measured th 





level of airborne Stachybotrys? And I believe the number cam 





out like 107 or whatever. It was four different rooms of 
Stachybotrys measured in the air. And then they intentionally 
released off of some drywall, a quantity of Stachybotrys into the 
air and took time measurements to see how long it would take to 
settle out. 

A. I may have seen the raw results of that, but what 
you're describing is more of an experiment that I don't remember 
seeing the methodology described. 

Q. Let me look again at what you reviewed. Okay. What 
I show from your affidavit, is there are transcripts from nine 
depositions in this case that you've reviewed? 


A. That's correct. 
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On I'm going to tell you that there have been 60-som 
depositions in this case. Were you given any information on the 
other depositions that you have not reviewed as to who the people 
are or what type of information they might have? 

A. No. 

Ox I noticed that you've not been provided information 
on Dr. Clark -- excuse me, not Dr. Clark. Maybe it should be 
Mr. Clark; Geoffrey Clark. Have you been provided any 
information on the testing that Mr. Clark did at the house on 
behalf of Fire Insurance Exchange? 

A. Not to my recollection. 

Q. As far as whether or not a house that has been 
contaminated with molds, whether a person should or should not 
live in that house, what type of standard would you go by? 

A. Well, I would go by the standard of what the patient 
describes to me and the diagnosis that I come to and its 
relationship to the exposure that they're describing. 

Q. Have you done any type of analysis to determine what 
type of remediation would be required of a house in order to make 
it safe for people to go back in after there has been a heavy 
mold contamination? 

A. No. I'm familiar with some studies that have looked 
at that, but that's not a study that I've done myself. 

Q. Are you familiar with any studies that talk about 


successful versus unsuccessful mold remediations? 
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A. I've seen studies with that title. I can't remember 
specific details. 
Q. Would you agree that children would tend to be more 


susceptible to health effects of mold exposure than adults? 





A. In some respects, yes. 

Q. In what respects, yes? 

A. With respect to the fact that their lungs are 
developing and are less mature. So they may be more susceptible 


to certain types of environmental exposures, and molds can cause 
effects relating to allergy and infections. 

Q. What are you familiar with as far as repeated 
exposure to molds? Have you seen literature that talks about if 
a child, for instance, has had a mold exposure, that subsequent 
exposures to the mold can be worse? 

A. Well, from an allergic perspective, I think that 
that's the case with respect to molds and a lot of different 


types of environmental allergens. So once the person's been 





sensitized, they can develop -- 
Q. I don't know whose phone that is that's going off. 
It must be Mr. Furlow's who's out of the room at the moment. 
Okay. Let me back up and see if I'm following. The 
example that came to my mind is poison ivy. Some people, each 
successive time that they're exposed to poison ivy, their 
reaction is more acute. Is that something that happens with some 


people? 
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A. That can happen, yes. 

Q. Is that the same type of situation you're describing 
as far as allergic reactions with mold exposure? 

A. I'm not sure the actual mechanism of allergy is the 
same from contact allergy versus classical IGE-mediated allergy. 


So the mechanism is a little bit different. 





OF The mechanism's different, but the effects of 
repeated exposures having a more acut ffect are the same? 

A. Correct. 

O. You mentioned something called an IGE exposure. What 
is that? 

A. It's a type of immunoglobulin, an antibody that 


mediates allergic reactions. 

Ox Okay. So that's an antibody that a person just 
naturally produces? 

A. Some people naturally produce them. Some people 


develop these kinds of antibodies over time. 


OQ And these antibodies, again, serve what function? 
A. They mediate the production of allergy symptoms. 
O% So what happens to the level -- or an IGE level 


inside a person as they're exposed to different things: 
allergens or whatever? 

A. Well, those questions are more of an immunological 
nature; and I would defer the more specific questions that you're 


asking to an allergist or an immunologist. 
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Oz Okay. So these IGE counts are something that go to 
the immunology field more than toxicology? 

A. Well, it's something that I come across in terms of 
diagnosing allergies to drugs or environmental allergies; but I 
couldn't provide you more specific answers to the questions that 
you were posing. 

QO}. Okay. And the types of people that you would expect 


to be able to deal more directly with those questions are what 





types? 

A. An allergist/immunologist, like I mentioned. 

Q. Now, I want to go back. One of the articles that you 
wrote -- or it may be a Letter to the Editor, but I'm dealing 
again with the mold things that you've written -- goes to the 


issue of the Cleveland study, correct? 


A. Correct. 
© Which one is that? 
A. Well, the issues addressed in the Medscape article as 


well as the Letter to the Editor and to the publication that your 


hand is on. 


O% Okay. All three of those go to the Cleveland study? 

A. I believe I discuss some of the data in each of 
those. 

om Okay. I want to talk about that then. So the 


Cleveland study is the one we discussed earlier, but I want to go 


into a little more detail. It talked about infants that were 
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living in water-damaged housing, I guess, correct? 
A. Correct. 
Q. And the doctors were trying to find an association or 


were researching an association between their living environment 





in these water-damaged homes which, I guess, had Stachybotrys 
found in them and pulmonary hemorrhage, correct? 

A. Correct. 

Q. The doctors in that study from your interpretation of 
it said what? What were they saying? 

A. They reported an association between exposure to 


Stachybotrys and the development of pulmonary hemosiderosis and 


hemorrhage. 
Q. And pulmonary -- 
A. Hemosiderosis. 
Ox Hemosiderosis, what is that? 
A. It's an unusual diagnosis where evidence of blood is 


in the airways, in the deeper parts of the lung. 


Q. It's a fairly rare thing? 
A. Yes. 
O~ So they associated it with the Stachybotrys, is your 


interpretation of their study? 

Bi Well, they associated it with Stachybotrys as well as 
other environmental risk factors, including an exposure to 
environmental tobacco smoke. 


QO. Your dispute with them that you address in the Letter 
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to the Editor or Medscape or any of the three articles on molds 
-- or two articles and Letter to the Editor that you've written 
is what? 

A. The dispute is with respect to the way the data have 
been interpreted and communicated to the public health community 
with respect to the strength of the association that was reported 
and the importance of other environmental risk factors which they 
identified, particularly environmental tobacco smoke. 

Q. The ultimate association that they report -- the 
Stachybotrys to the pulmonary hemorrhage -- is it your opinion 
that there is no association between Stachybotrys and the 
pulmonary hemorrhage, or that this study just fails to 
scientifically prove it? 

A. In my opinion, the association was not confirmed. 
When the Centers for Disease Control reassessed that study within 
the CDC and with outside experts, they concluded that the 
association that was reported also was not confirmed. 

Q. Let me back up on that because you went to a 
reassessment. What happened first as far as what the CDC said? 

A. The CDC published the initial findings of these 
investigators in an issue of The Morbidity & Mortality World 
Report. 

Q. So at first, the CDC, I guess, agreed with what the 
association found? 


A. That's what I have to assume. I don't know for 
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certain. 

Q. Okay. Then there was a reassessment, and they said 
that the study did not confirm Stachybotrys as the cause of the 
pulmonary hemorrhage? 

A. No, the issue wasn't whether Stachybotrys was the 
cause of the pulmonary hemorrhage. The issue and the conclusion 
that was reached by the CDC was a question of whether a 
relationship was even demonstrated. So what they reported was 
that the association was not confirmed. 

Ow So the association between Stachybotrys and the 
pulmonary hemorrhage in the infants in this study or the ones 
that had died or more than that? 


A. The infants that were reported in the initial report 





that was published in the MMWR. 


Q. Did that include just the ones that had died or more 
than that? 
A. It was all of the cases. Not all of the cases died, 


to my recollection. 

Q. Okay. Since that time, the group of doctors who did 
the report initially before the CDC assessment and reassessment 
and all that, do you find that they stand by their report or have 
backed away from it? 

A. That's a hard question to answer. I don't know if I 
can speak for what their position is. 


QO. Clearly in response to your Letter to the Editor, 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 118 


they did not agree with your position, correct? 


A. They didn't agree with one of the assertions that I 
made. They did agree with other assertions that I made. 

On Which ones did they agree with? 

A. They agreed that -- in the Letter to the Editor, I 


discussed that part of the reason that they may have detected 
Stachybotrys in as many homes of healthy people as they did was 


that they used specific culture methods that would facilitate its 


isolation. 
OQ. Okay. Anything else? 
A. Not without having the article in front of me, but 


that's one of the things that they agreed with me upon. I 
wouldn't say anything in addition to that. 
Ox In one of your articles, you make reference to 


"Stachybotrys and knowledge of the trichothecenes going back to 


Russia in the 1920s," correct? 
A. Correct. 
Q. You also talk about the isolation or use of 


trichothecenes for chemical warfare use, correct? 


A. Correct. 
Q. What type of reports have you seen on that? 
A. There have been numerous reports that have alleged 


the use of certain mycotoxins, specifically the trichothecenes, 
as agents of biological warfare in the 1920s. The literature is 


controversial on that subject. 
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©. Controversial in what sense? 


A. In the sense that some people strongly believe that 





they were used, and there are other people who strongly believe 
that they were not used. 

Ox Whether they were used or not used, is there a 
controversy over their development for that use? 

A. Not to my knowledge. 

Q. So do you have an understanding as to the use of -—- 
the trichothecenes used as a weapon, how would they affect the 
body? 


A. Well, the best information that I could give you is 





from what's been shown in animal studies and the limited amount 
of human information that's available. 

Ox Then give me that. 

A. Well, I think we've spoken a little bit earlier about 


the syndrome of elementary toxic aleukia where people can develop 





a syndrome that's similar to radiation-induced illness or similar 
to what chemotherapy drugs cause in terms of the effects that it 
has on the body. 

O. Now, I'm guessing -- tell me if you disagree -- that 
if they're looking at using it as a warfare weapon, their intent 
is to use it in a quantity that it would actually cause such 
impairment in people that they cannot fight or that it kills? 

MR. SCHEIHING: Objection; form. 


A. I can't comment on what someone else's motivation 
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would be for the use of the chemical as a weapon. 

On (BY MR. MONTGOMERY) But from your reading of what 
papers you've read on it, is that your understanding? 

A. Can you repeat the question again? 

Os That the use of trichothecenes as a biological weapon 
was to impair people to an extent that they couldn't fight or to 
kill them? 

MR. SCHEIHING: Objection; form. 

A. I'm not really sure what the actual mode that --the 
mode of —- that someone would use as far as using a sort of 
chemical weapon. From my reading, its use in military 
applications has been from the perspective of a blistering agent 
Similar to the way that lousicide gas was used earlier as a 
biological agent. So it would cause immediate injury to the 
skin. 

Q. (BY MR. MONTGOMERY) In any of the literature that 
you read regarding the trichothecenes used as a chemical weapon, 
did you see anything about reports or allegations of the number 
of people killed in any particular area with it? 

A. I'm not familiar with the specific numbers that 
you're talking about. 

Q. Do you know how far back any of the reports are that 


the trichothecenes were being developed as a chemical warfare 





agent? 


A. No, & don't 
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on As far as treating people, what difference does it 
make as far as your treating a patient as far as knowledge of 
dose or dosage that they've been exposed to? 

A. As a toxicologist, it's important to be able to 


confirm the dose and to try to estimate or measure the dose in 





order to assess what I predict their response would be. 

O:. How do you go about trying to estimate a dose? 

A. By in some cases, asking questions. In other cases, 
obtaining environmental measurements or physically, visually 
inspecting a person's environment. 

Oy Do you ever attempt to estimate dosage by looking at 


the symptoms and severity of symptoms reported? 


A. Yes. 

Ov. What types of questions do you ask to try to estimate 
dosage? 

A. The nature and the onset of the symptoms, the timing 


of the symptoms, the circumstances that surrounded the onset of 
the symptoms and a complete history of that person's medical 
problems. 

O% As far as mold exposures, have you been able through 
the patients that you have seen or treated to develop any type of 
time line as far as what you feel the onset of symptoms is to 
when the exposure started? 

A. Can you ask that again? 


OQ. Sure. With the patients that you've treated -- or we 
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can broaden it: Based on literature you've read, have you been 
able to develop any type of time line as far as onset of symptoms 
compared to the onset of exposure? 

A. Not as a generality, and it would depend upon the 
kinds of symptoms that the person's having and the kinds of 


problems that they're presenting with. 


Or. Do you have any specialized training in sampling for 
molds? 

A. No. 

OQ. Do you believe any specialized training is necessary 





to take samples of mold? 

A, I believe it should be done by a qualified industrial 
hygienist and should be analyzed by a laboratory that undergoes 
proficiency testing to confirm the nature of their results. 

O% Would you agree that there's no minimum acceptable 


exposure standard for molds? 


A. That's correct. 
Q. I'm just going to make some -- read some statements 
just to see if -- in your opinion, whether you would agree or 


disagree with them. The first one is, quote: Mycotoxins are 
natural metabolic by-products of certain fungi that can evoke a 
toxic response in low concentrations? 

A. I can't fully agree with that because they're not 
qualifying what the dose is and what the specific mycotoxin is. 


Q. All right. The next statement is, quote: Mycotoxins 
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have played an important role in human and animal health 





throughout history; the earliest documentation being as early as 
430 -Be@s? 

A. I would agree with that statement. 

OQ. Next statement: "Research has resulted in the 
identification of over 400 mycotoxins with a wide range of acute 
and chronic effects"? 

A. That's correct. And I wouldn't say that the effects 
are well-defined, but I would agree with the statement. 


O. Next statement: "Inhalant exposure to mycotoxins can 





occur by inhaling airborne particulates including fungal spores 
and dust that contain mycotoxins"? 

A. Can I hear the first part of the sentence again? 

Ov You bet. Quote, Inhalant exposure to mycotoxins can 
occur by inhaling airborne particulates including fungal spores 
and dust that contain mycotoxins? 

A. I think that that's a true statement. 

Q. The next one's a longer one, quote: Health effects 
that have been suggested for mycotoxin exposure include 
idiopathic pulmonary hemosiderosis in infants, cytotoxicity, 
cognitive impairment, encephalopathies, immunosuppression, 
cancer, nosebleeds, cough, joint ache, headache, fatigue and 
irritation of eyes, skin and respiratory tract? 

A. Well, that was a very long statement; but I did hear 


you say some things that I don't think are clearly associated 
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with exposure to mycotoxins. So I would not agree with that 
complete statement. 


Q. Okay. Then let's break it down, and let me reread 





the first part because we may be off there. "Health effects that 
have been suggested for mycotoxin exposure include .. ." 

A. Okay. 

O:. So this is what someone has suggested, is how I'm 
reading it. 

A. Okay. 

Or Still the same answer? You don't agree that all of 


those have been suggested? 














A. Well, you know, I think that -- 

Q. I'll let you read it. 

A. That would be great. 

O¢ I just didn't bring all the documents these come 
from. 

A. I think that they have all been suggested. 

Q. Thank you. The next statement is: "There are more 


than 200 different species of Aspergillus, 16 of which have been 


documented as etiological agents of human disease"? 


A. I believe that that's true with respect to infectious 
etiologies. 
O% The next statement: "Mycotoxins were first 


recognized to be a serious cause of human and animal disease in 


the 20th Century"? 
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A. That's true as a food safety issue. 
Q. Do you agree that Stachybotrys chartarum, quote, 


inhibits protein and nucleic acid synthesis? 





A. No, that wouldn't be a correct statement. It would 
have to be specific to trichothecenes, and it's well-known that 


not all strains of Stachybotrys are toxinogenic. 


Q. How about all strains of Stachybotrys chartarum? 

A. The statement would be -- my answer would be the 
same. 

O% Okay. But if I changed the words, do you agree that 
the trichothecenes -- as I say it different than you -- inhibit 


protein and nucleic acid synthesis? 

A. That's true. 

Ov Would you agree that trichothecenes affect the 
immunosuppressive system? 

A. I think that you're not saying it quite right, but 
exposure to trichothecenes can cause immunosuppression along with 


other significant disorders at the same time. 


Q. Can exposure to trichothecenes cause hematoxic 
effects? 

A. Yes. 

Q. What are hematoxic effects? 

A. Those are toxic effects in the blood; and when I was 


talking about the diagnosis of elementary toxic aleukia, that 


would be considered a hematoxic effect in that it affected all of 
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the different cell lines: white blood cells, platelets, red 
blood cells. 

Q. Can trichothecenes have a hemorrhagic effect? 

A. As a result of the hematologic effects, the 
hematoxicity, a person can develop low platelets and then develop 
bleeding as a result of that. 

oF The next statement, I'll ask if you agree or disagree 


with: "Mycotoxins are nearly all cytotoxic, disrupting various 





cellular structures such as membranes and interfering with vital 














cellular processes such as protein, RNA and DNA synthesis." 
A. I wouldn't say that's entirely an accurate statement. 
Part of it is true with respect to trichothecenes, but mycotoxins 


have very different mechanisms of toxicity and some of them have 


not been elucidated yet. So that would be a very broad 
statement. 
Or So if I changed it, instead of using the word 


mycotoxins to trichothecenes -—- 


A. You'd have to read it to me again. 


Q. "Trichothecenes are nearly all cytotoxic, disrupting 


various cellular structures such as membranes and interfering 





with vital cellular processes such as protein, RNA and DNA 
synthesis"? 

A. In high enough dosages, that's correct. 

QO». Next statement: "Mycotoxins are also toxic to the 


cells of higher plants and animals, including humans"? 
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A. I'm sorry, could you go once more? 

Q. Sure. "Mycotoxins are also toxic to the cells of 
higher plants and animals, including humans"? 

A. I can't speak to the statement with respect to plant 
toxicity, but mycotoxins are well-known for their toxic effects 


in humans and animals from ingestion and food routes of exposure. 





Q:. Okay. The next statement, quote: Almost all 
mycotoxins have an immunosuppressive effect, although the exact 
target within the immuno-system would differ" 

A. I don't think that's a true statement with respect to 
all mycotoxins causing immunosuppression. 

Oo. But if I change it to trichothecenes, you agree that 
they have an immunosuppressive effect? 

A. They have an immunosuppressive effect and other 
effects at the same time. 

Q. Do you agree that the effects from multiple exposures 
could be synergistic; multiple exposures being different 
mycotoxins? 

A. It's possible, but that would be speculative on my 
part. 

Q. Do you agree that "macrocyclic trichothecenes 
interfere with blood cell formation"? 

A. Yes, I think that that's asking about the hematoxic 
effect that you were mentioning before. So to that extent, I 


would agree with that statement. 
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Ox And then another statement, quote: Viabilities of 
spores is not essential to toxicity so that the spore as a dead 
particle can still be a source of toxin, end quote. Do you agree 
with that? 

A. That's true. 

Q. Are you familiar with case studies in which 
Stachybotrys was isolated from the bronchopulmonary lavage fluid 


of a child with pulmonary hemorrhage? 


A. Yes, I am. 

O% When was that study? 

A. I believe it was in 1999. 

Q. Out of Houston? 

A. I don't recall. 

Ox Do you have any criticisms of that study? 

A. I wouldn't say criticisms, as much as additional 


observations that apparently weren't put in print in that 


article. 
Q. What are those? 
A. Well, the diagnosis of hemosiderosis was made based 


upon lung washings; and when the Centers for Disease Control 
conducted their external review of the initial study in 
Cleveland, they apparently -- at least one of the investigators 
discussed that particular case and learned some additional 
information that could have explained why that child had 


hemosiderosis. One of the explanations was that the child had 
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undergone a surgical procedure, including a chest tube placement, 
that could account for the finding of hemosiderosis. 

Q. Are you familiar with any other studies -- we've 
talked about Cleveland and then the one we just talked about that 
I'll represent from my understanding, it's out of Houston from a 
doctor at Texas Children's Hospital. 


Any other studies other than Cleveland and that other 





one that you're familiar with involving pulmonary hemorrhage in 
infants? 

A. I'm aware of two other case reports. I'm not certain 
if the affected person was an infant or a child; but there are, I 
believe, two other case reports that have been described. 

Q. And do you have any criticisms of those case reports 
or observations of deficiencies or something in those? 

A. Well, in one of the studies, Stachybotrys was not 
identified in the home where the infant or child had developed 


the pulmonary hemorrhage. 


OQ: Okay. Anything else? 

A. I would call that an observation. 

O% We'll get through the last few statements, quote: 
Toxicologically, S. chartarum -- or Stachybotrys chartarum -- can 


produce extremely potent trichothecene poisons? 
A. That's true. 
on Next statement: "Measurement of mold spores and 


fragments varies, depending upon instrumentation and methodology 
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used"? 
A. I think that that's a true statement. 
Q. Next statement: "Comparison of results from 


different investigators is rarely, if ever, possible with current 
state of the art"? 

A. I would agree. 

O:. Next statement: "Response of individuals exposed 
indoors to complex aerosols varies depending upon their age, 
gender, state of health and genetic makeup, as well as degree of 
exposure"? 

A. I would agree. 

Q. Have you been provided any information from Aerotech 
Laboratories, Inc. in this case? 

A. I've seen that name before, and I believe that there 
was a report within the information that was forwarded to me. If 


I have that, then I've forwarded that to you. 


O. Okay. It's not a trick -- 
A. Sure. 
Q. It was a laboratory that was designated by the 


defendants in their expert designations, and Aerotech Labs was 
one of the labs used by the people from Rimkus Consulting. 

A. I remember seeing that header on a report that was 
included in the documents that I reviewed. 

Ov. Have you ever had any conversations with anyone at 


Aerotech Labs? 
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A. No, not to my knowledge. 

Q. Do you have any criticism of Aerotech Labs? 

A. None that I'm aware of. 

O.. Harriet Amann, if I'm saying it right, at Washington 


State Department of Health, are you familiar with any of her 


work? 
A. Yes, I am. 
Q. Do you have any criticisms or comments about it? 
A. I'm not really sure if you are -—- what specific work 


you're talking about. 

Q. Her work in the area of molds and mycotoxins. 

A. I recently read a review that has been circulated on 
the Internet that Dr. Amann composed that I believe had some 


important information with respect to bioaerosols. 


Q. So it wasn't something that you disagreed with? 
A. Nothing that I can think of in particular. 
O:. Okay. Let me show you what I've marked as Exhibit 7 


which is an expert witness fee schedule; and then behind it is, I 





think, your time entries and some bills and invoices relating to 
this case and the agreement on how you would be paid in this case 
—- retention agreement. 

I just need you to confirm that; that that would be 
your time records for the work you've performed in this case? 
And the yellow mark on the second page is mine. The one thing 


that was highlighted was a date; but the rest of it would be your 
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records of the work you've performed, the invoices you've sent 
and the agreement under which you were retained, correct? 

A. That's correct. 

Ox Since that date of February 4th, which is where your 
time records end because of the production and copying, how much 
time would you estimate you've spent on the case since then? 

A. In the past week, I've spent approximately six to 
eight hours reviewing my files in this case. 

Q. And did you have any meetings with counsel for the 
defendants prior to today's deposition? 

A. Yesterday, I met for approximately two hours with 
Mr. Scheihing and Mr. Jopling. 

Q. So the six to eight hours reviewing, the travel down 
to San Antonio for your deposition, the couple of hour meeting 
with Mr. Scheihing and Mr. Jopling would be what we'd need to add 
to the work reflected up through the 4th of February? 

A. That's correct. 

O° What I've marked as Exhibit 4 is a notice for your 
deposition; and without going item by item through all the 
documents requested, it basically requested everything dealing 
with this case that you've been provided, etcetera. 

Your file was produced to us a couple of -- a week or 
two ago. Did you provide to counsel everything that you had in 
your possession relating to this case that you had been supplied 


or worked on? 
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A. Yes. To my knowledge, yes. 
Oy I'm going to ask you about a couple of specific ones 
in there just to make sure. I did receive some e-mails. So you 


provided whatever e-mails you had received or sent in this case, 
correct? 

A. Correct. 

Q. Item 13 is "all authorities, textbooks, tests, 
studies, research or literature specifically reviewed by you and 


upon which you base your opinions." I know that some of your 





articles were produced, some of which we've marked here, the ones 
dealing with mold. You've brought the textbook where 
Dr. Johanning is the editor that you've mentioned. 

Any other textbooks, specific articles that you 
relied upon in reaching your opinions in this case that you 
didn't provide copies of? 

A. No. 

O:. As part of your work at Oregon State University, do 
you do any ongoing research? 

A. Not currently, no. 

Q. Is that required that you will have to do research as 
part of being an assistant professor at Oregon State? 

A. I'm encouraged to develop collaborative research 
projects with other departments and within the department. 

Ox Have you identified any at this point that you intend 


to pursue? 
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A. It's a little too early for me to make any sort of 
commitments. 
Q. How long have you held the position of assistant 


professor at Oregon State? 
A. Since November of 2,000. 
Q. And you were licensed to practice medicine in Oregon 


as of June of 1996, correct? 


A. Correct. 

QO: Are you licensed in any other states? 

A. I have an inactive license in the State of 
California. 

Q. I want to go back. It talks in your affidavit about 


your service on the expert panel for the CDC. You mentioned the 
one day that you were in Atlanta. Any other work for the CDC on 
the topic of molds or diseases potentially caused by molds or 
mycotoxins? 

A. As a result of that meeting, I was asked to prepare a 
report that I forwarded to the Centers for Disease Control 
providing recommendations and my assessment of environmental risk 
factors for pulmonary hemorrhage. 

Ox How long is that report? 

A. It's been a while since I've looked at it. It's 
probably several pages long. 

Ou Do you know when you forwarded that to the CDC? 


A. It would probably be in early September. 
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Ox So September of 2,000? 
A. COrréece: 
Q. And that paper covered -- I need you to just list -- 


what did it cover? 

A. Basically what I did was summarize my involvement and 
my perspective and provided some recommendations about 
environmental risk factors for pulmonary hemorrhage. So I 


reviewed some of the environmental risk factors that had been 





identified and provided additional advice and guidance on how the 
CDC should use their resources in future investigations. 

On How many other people were asked to give their input 
to the CDC? Do you Know? 

A. I don't know. I know that there were approximately 
ten to 12 people on the panel that I served on and there were two 
additional panels, but I don't know what their size was or who 
contributed. 

@:: We'll go to numbered paragraph 6 of your affidavit. 


Oh, I'm sorry, I didn't realize I had taken it away from you. 





The patients that you've seen, we've covered th 
types of symptoms they reported to you. As to any of those, do 
you have data or were you able to get data on the type of mold 


exposure they had? 


A. What kind of data are you referring to? 
Q. Dose and dosage. 
A. As far as dose, all I have are environmental 
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measurements which I don't think are really an accurate 
reflection of dose. 
Q. So would it be correct that all the patients you saw 


and treated, you did so without having dose or dosage 


information? 

A. Well, there are no reliable ways to assess dose to 
molds. There are some general guidelines that have been 
suggested. 

Q. Let me ask about something else. E-coli, what are 


the standards or guidelines for exposure to E-coli? 
Ais I think that you'd probably need to ask an infectious 


disease specialist about that. 


Q. Okay. That's outside of your -- outside of general 
toxicology? 
A. Well, E-coli can have some toxinogenic effects and 


toxic effects in humans; but I didn't think about that or prepare 
for that in preparation for this deposition. 

OQ: All right. Fair enough. Did all of the patients 
that you've seen report a complete cessation of symptoms? 

A. In general, I remember and recall that my patients 


improved after being removed from the exposure. 





Q. But you can't say that they all reported returning to 
preexposure conditions? 
A. I can't say that with absolute certainty. 


Ox Back to the issue -- I know I touched upon it 
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earlier, but there's nine depositions listed that you were 
provided copies of. Were you given any type of list of the 
60-some depositions that have been taken in this case? 

A. No. 

OQ. Were you given any information about what other types 
of issues other people may have testified about that were not 
included in the list of depositions provided to you? 

A. No. 

Q. Did they tell you anything about how they selected 
which depositions they provided to you? 

A. No. 

Q. For instance, have you been told anything about the 
deposition taken of Dr. Frank Stephens? 

A. I don't recognize that name, and I don't -- the 


answer is no. 


Q. Or a Dr. Schaezler? 

A. I don't recognize that name. 

Q. The next item listed under depositions, "Appraisal 
documents from plaintiffs and defendants," how are those relevant 


to what you were doing? 

A. I'm not sure I understand. 

Oy Well, let me ask it a different way: How did you 
utilize those documents? 

A. I flipped through them briefly; but I don't think 


that they contained, to my knowledge, any specific health 
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information. 
Q. Who asked that you respond to or I'll call it 
critique -- you may have a different word for it -- critique the 


medical evaluation of Ron Allison performed by Dr. Eckardt 
Johanning? 

A. Nobody asked me to. It was an observation that I 
made myself. 

Q. So were you asked to respond at all to Dr. Johanning? 

A. I wasn't asked in any way. This was part of the 
opinion that I reached based on the facts of the case. 

Q. At what point is smoking relevant? How much smoking 
is relevant to you as a practitioner with someone presenting with 
the types of problems Ron Allison presented with? 

A. Any smoking, I think, is important. 

Oe So if a person smokes a cigar twice a year, in your 


mind, is that relevant to the types of problems Ron Allison 


reported? 

A. To some extent, yes. 

Q. Do you believe that's a cause of his problems? 

A. No, but I would include that in the differential 
diagnosis. 

Q. Alcohol -- consumption of alcohol, at what level does 


that become important to the type of symptoms that Ron Allison 
was reporting? 


A. Alcohol in excessive exposure can lead to cognitive 
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problems. So to that extent, I think that it is a very important 
aspect of the patient history. 

Q. Have you seen anything in this case to report that 
there is any issue of excessive alcohol consumption involving Ron 
Allison? 

A. I've seen his patient history questionnaire where he 
identifies his drinking habits and reports them as being 


occasional, but I don't see that anyone has asked him any 





additional questions that may reveal a problem. 
Q. Do you know whether they did or didn't follow up and 
ask him about that? 
A. I don't see that documented in the medical record. 
Q. Did you see about whether that was inquired at the 


deposition of Dr. Johanning? 


A. I don't believe that Dr. Johanning was asked that 
question. 
Q:. So that's something that you don't have an answer to; 


as to whether or not Dr. Johanning inquired about those matters 
or not? 

A. If he did, he didn't document it in the medical 
record. All I can go on is what the patient reported, what 
Mr. Allison reported. 

Q. How is occasional drinking relevant to the types of 
symptoms Mr. Allison reported? 


A. Occasional drinking may not be relevant, but 
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excessive drinking can certainly result in cognitive problems and 
other diagnoses in humans. 

Q. You make a statement that "Dr. Johanning did not 
conduct a neurological examination." What is your position that 
he should have done? 

A. In Mr. Allison's case, he has raised a diagnosis of 
encephalopathy which the literal translation is brain damage or 
brain injury. So I think that it's very important for a 
physician who's proposing that diagnosis to clearly identify the 
sorts of things that they did and the objective information that 
they collected in order to support the diagnosis. 

Oe Describe for me what examination you wanted 
Dr. Johanning to perform. 

A. Fundamental, simple neurological tests: looking at 
the size of the pupils, the strength of the reflexes, the 


sensation, his ability to ambulate. Those sorts of physical 





findings provide a toxicologist with important diagnostic clues 
in a patient who has encephalopathy, in particular, because in a 
person who has encephalopathy, they may not be able to tell the 
physician what's wrong with them. So for that reason, a careful 
examination is very important. 

Q. Based upon what you read, do you believe that 
Mr. Allison was able to communicate with Dr. Johanning what he 
felt was wrong with him? 


A. Well, Dr. Johanning's records said that he clearly 
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had difficulty recalling details in his history. So I'm not sure 
that I can agree with that. 

Q. Okay. Other than pupils, reflexes, sensation, 
ambulate, what else? 

A. A visual observation of the person's muscles and 
tones. The tone of their muscles can provide important 
information about the nature of their exposure. 

Q. So do you believe that Dr. Johanning had any visual 


observation of Mr. Allison? 


A. If he did, he didn't document them in the medical 
record. 

Q. Anything else? 

A. What was the question? 

Ox I've covered pupils, reflexes, sensation, ambulate, 


visual assessment of muscles. Anything else that should have 
been done? 
A. I think that documentation of the vital signs would 


have been important as well. People can develop encephalopathy 





from having hypertension. It's called hypertensive 
encephalopathy. 

Q. So what would you have been looking for? 

A. Elevation of the blood pressure. Clearly, I think 


it's important to document the vital signs, things like 
temperature, pulse, respiratory rate. 


OQ. Okay. Anything else? 
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A. No. 
Q. Okay. I'm on page 5 now, paragraph B. 
MR. SCHEIHING: Which paragraph? 
MR. MONTGOMERY: B. 
QO. (BY MR. MONTGOMERY) You make a reference to 
"including the New England Journal of Medicine." What article? 


What year? What something are you referring to? 

A. I provided to you the publication that was a response 
to Dr. Johanning's Letter to the Editor that was published in the 
New England Journal of Medicine. 

Oe Okay. So it's something you provided that I should 


have somewhere? 


A. That's correct. 

Q. Let's see if this -- 

A. That's not it. 

Q. Do you know if it was the one in the group provided 


last week, or was it part of your original file? 

A. It should have been provided as part of the original 
file. If you don't have it handy, I can easily forward it to 
you. The respondent's name was Dr. Richard Menzies, 
M-e-n-z-i-e-s. 

Q. Okay. That's probably enough where I can find it. 

There's an article that was forwarded involving 
"understanding clinical immunological testing in alleged 


chemically-induced environmental illnesses by J.E. Salvaggio from 
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1996. How did you use that article? What was it important to 
you for? 

A. In Mr. Allison's case, a set of laboratory analyses 
that were done by Dr. Johanning were used to support his theory 
that Mr. Allison was suffering from injury as a result of 
toxinogenic exposure. And that particular article explores some 
of the limitations of doing these sorts of analyses that 
Dr. Johanning did. 

Q. Again, I'm still in paragraph B, talking about the 


case control study relied upon by Dr. Johanning. You have a 





statement, "Criticized in several peer-reviewed scientific 
journals." Which other ones other than the one you list? 
A. You have one of them in front of you in the Letter to 


the Editor in the Journal of Occupational & Environmental 
Medicine. 

Q. Okay. But the Letter to the Editor wouldn't be a 
peer-reviewed article, would it? 

A. I believe I forwarded to you also the recent article 
in Applied Occupational & Environmental Hygiene which was a 
review article on the toxinogenic effects of indoor molds where 


Dr. Johanning's study is reviewed. 


Q. Anything else? 

A. Not to my knowledge that we haven't already 
discussed. 

OQ. Okay. I'm going to paragraph 9b. You make a 
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statement that I don't see any reference article. At the very 


bottom of 9b: "This test is not accepted within the scientific 
community." What is your basis for that statement? 
A. The test that has been used in this case is a test 


that's been the subject of research, but has not been validated 
in epidemiological studies, in scientific studies. And there are 
tests that the Food & Drug Administration and the Department of 


Agriculture use to detect the presence of specific mycotoxins in 





environmental samples such as food; and the MTT test, which has 
been used in this case, is not one of those tests. 

Of The statement that "it is not accepted within the 
scientific community," are you relying upon some article, some 
other people? 

A. Well, it's been used in different scientific 
applications; but what I am saying is that it's not accepted as a 
valid or reliable way of assessing exposure -- human exposure to 
mycotoxins. 

OQ: Is it your understanding that that's what it was 
being used for? 

A. In this case, yes. 

Ox The particular MTT test, it has been the subject of 
peer-reviewed articles, though, hasn't it? 

A. In a laboratory setting, yes. 

Q. Go to paragraph 9c: "luciferase" -- how do you say 


that? 
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A. Luciferase. 

Q. "Luciferase protein translation," and you state that 
"it raises questions about the extent to which it correlates with 
human disease." You make the same statement that "this assay is 
not accepted by the scientific community." What is your basis 
for that statement? 

A. Again, the Food & Drug Administration and the United 
States Department of Agriculture use specific tests to detect the 
presence of trichothecenes and other mycotoxins and environmental 
samples; and this is not one of the methods that are used. 

Q. Does the FDA do anything or approve any test to try 


to detect these things in the air, or do they just address food 


issues? 
A. They address food issues. 
O% So tests regarding air sampling would not be 


something that the FDA addresses, would it? 

A. That's correct. 

Oz Paragraph 10, "There are scientific methods that can 
reliably detect the presence of mycotoxins in mold or other 


environmental samples." Which tests are you referring to? 





A. There are analytical tests that can detect and, to 


some extent, quantify the presence of specific chemicals such as 


mycotoxins. 
On Which tests? 
A. One test is high performance liquid chromatography. 
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Another test is thin layer chromatography. There are a variety 
of different methods that have been explored and validated in 
terms of detecting and quantifying mycotoxins. 

Q. Have any of those been approved by the FDA? 

A. In general, the United States Department of 
Agriculture has approved certain tests using high performance 
liquid chromatography in the detection of mycotoxins and 


environmental samples. 


Q. Any of those having to do with air samples? 
A. Not to my knowledge. 
OF Because, again, the FDA isn't going to care about air 


samples for what they address, are they? 

A. That's correct. 

Ov Do the tests that you've just mentioned take care of 
your complaints about what's been done about exposure, or would 
it still not answer your questions about exposure? 

A. It would not answer the question of exposure to 


mycotoxins because in epidemiological studies, it's been shown 





that strains of Stachybotrys that are taken from the homes of 
healthy people can contain mycotoxins when taken into the 
laboratory and analyzed using specific analytical methods. 


Oe What tests could have been done to get th 





dose-dosage information that you state that the plaintiffs failed 
to get? 


A. There are no validated analytical methods to detect 
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the presence of mycotoxins in indoor air. 

Q. So would it be correct that no matter which of the 
tests had been done, you would still be of the position that 
plaintiffs have failed to prove dose-dosage? 

A. There are analytical methods that have been produced 
in some research studies that use air samples and specific 
methods of chemical detection which I think would provide 


important information about the potential for exposure to 


mycotoxins. 

QO. What are those? 

A. It is at least one research report that, I believe, 
you should have in your -- in the file, in the papers that I 





forwarded to you where membrane filters were collected from air 
samples and then subjected to specific methods of chemical 
analysis in a laboratory as a means to detect the presence of 
trichothecenes in the air. 

@:. Would that have satisfied you as to exposure? 

A. It would have provided, I think, some important 
additional information and much more information about the 
potential for direct exposure than the exposure assessment that's 
been done in this case. 

Q. Is that study that you're talking about the result of 
a peer-reviewed scientific acceptance of that methodology? 

A. It's been proposed as a method that can be or could 


be employed in field investigations. I'm not aware if it has 
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been put to test in the field in epidemiological studies. 
QO. In paragraph 12, you state that "There is 


disagreement as to whether Stachybotrys reaches the deepest areas 





of the lung." Does that mean some doctors are saying yes and 
some no? 
A. That's correct. Some doctors and some scientists 


disagree as to whether the large size prevents it from getting to 





the furthest parts of the airway. 

Q. And what difference does that make whether it reaches 
one part of the lung versus another? 

A. Air exchange and the absorption of chemicals into the 


body takes place at the farthest levels of the lung, the air sacs 





that are called the alveoli. And so the lung in people and 
animals is very selective in terms of the kinds of substances 


that it allows to get into those areas. 


Or But if a -- let's just assume that a Stachybotrys 
mold spore —- since that's the one being discussed with 
mycotoxins -- lodges in the lung, not in the deepest part. Does 


that mean that the mycotoxins from that spore are not going to 
enter your body? 

A. No, it doesn't necessarily mean that. It means that 
it could cause injury to the area that it comes into contact with 
the body. So for those reasons, I reviewed this sort of data as 


far as the potential for effects on the lungs; and I don't think 





that the issue of plausibility as it's been raised by some people 
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in the scientific community is correct. 
I think that there is data in animals that show that 


if the spores are deliberately introduced into the airway, they 





can cause injury to the areas where they come into contact with. 





But what I'm saying is that there are other people in 
the scientific community who question whether those sorts of 
exposures could take place in the every day environmental type of 
exposure. 

Q. Ingestion and inhalation are two ways to get 


mycotoxins in your body, correct? 


A. Correct. 
Q. A third way is from exposure on the skin, correct? 
A. Correct. 
On If trichothecenes get on your skin, does your body 


absorb them? 

A. If they got onto the skin, what's been described in 
animal studies and in some of the human case reports is that they 
cause injury to the areas of the body that they come into contact 
with. So they would cause skin injury to the area if the dose 
was high enough. 

Oy Would they go beyond that and get absorbed in the 
bloodstream and carried to other parts of the body? 

A. To my knowledge, in data that have been reported in 
humans and in the animal studies, the derma route of exposure is 


not thought to increase the risk of systemic toxicity or 
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absorption into the body. It can cause local injury, and that's 
well-established. 
Q. You make a statement at the end of paragraph 12: 


"Trichothecenes have never been detected in indoor air using 





reliable methods of detection." What's your support for that 
statement? 

A. I think that statement needs to be read in its 
context with the sentence before it and I think that there is 
good agreement, and I believe that Dr. Johanning agreed in his -- 
or at least would concur that the mycotoxins themselves don't 
exist as gases in the air. 

When they're detected in the air, they adhere -—- 
they're found to be adhering either to the mold spores themselves 


or to other particles in the air. 


O% What other types of particles do they adhere to? 
A. I'm not sure I understand that. 
Q. Okay. You just said that the mycotoxins either 


adhere to the spore or to other particles. What other types of 
particles? 
A. If a particle is solid and has a capability to be 


aerosolized and toxinogenic strain was producing mycotoxins, then 


I don't see any reason why any -—- any particle could be 
responsible. 

On So just normal dust particles? 

A. COFrect., 


COMPEX LEGAL SERVICES 


1-800-969-6424 





20 


21. 


22 


23 


24 


25 


DR. DANIEL SUDAKIN - 2/26/01 151 


Q. So the mycotoxin could transfer from being attached 
to the mold spore to a dust particle or something else? 

A. Well, if it's persistent on a surface and it's picked 
up by a dust particle, then it could transfer to that dust 
particle. 

Q. Okay. All right. Let's take a break here and let me 
look over stuff, and I'm about finished. 

A. Okay. 

THE VIDEOGRAPHER: It is 2:21 p.m., the end of 
Tape 2; and we're going off the record. 
(Break was taken.) 
THE VIDEOGRAPHER. It is 2:32 p.m., beginning 
of Tape 3. We're back on the record. 
Ox (BY MR. MONTGOMERY) Doctor, looking at Exhibit 2, 


which is an article that you wrote, I have a couple of questions 


about it. If you go to the second page -- and I'm in the first 
column down about two thirds of the way, it says: "The summary 
report concluded that the toxinogenic mold . . ." and it goes on 


from there. What summary report are you referring to? 


A. There was a report by a toxicologist that indicated 
just what I said in that report -- in the publication. 
On If I wanted a copy of that summary report, where do I 


get one of those? Is it included as part of this in any way, or 
is it separate and apart? 


A. No. To my knowledge, it's part of -- I saw the 
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report as part of the patient records. Some of these patients 





came with the report presented them to me. 

Q. Okay. And that report was from a toxicologist? 

A. Yes. 

O¢ Okay. But he was not a treating doctor? He was —- 
what exactly had he done? 


A. Not a medical toxicologist. A Ph.D. toxicologist who 





had apparently done a walk-through inspection and evaluation of 
the building. 
0% It goes on down below: "The report" -- which I 


suppose you're still talking about the summary report, correct? 


A. COrrecek: 

Q. From that toxicologist, right? 

A. Right. 

O~¢ "Concluded by strongly recommending that building 


occupants be removed from exposure and be relocated to a dry 
building." Any other statement in his report or his conclusion 
that the people need to be moved out of the building? 

A. What I report in my report is verbatim what was taken 
from their report. 

Oy Okay. So no recollection of anything more about any 
standards he went by or the rationale behind why he was making 
the statement that people needed to be removed from the building? 

A. No, not to my recollection. I don't believe that I 


saw any reference to the New York City Department of Health 
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Guidelines or something of that nature. 


Q. Under "Results," beginning on page 185 which, I 
guess, is the third page of your article, down -- again, I'm in 
the first column, second paragraph: "S. chartarum" -- that would 


be Stachybotrys, correct? 


A. Correct. 

Q. —-- “was not identified in any of the bulk, swab or 
liquid samples cultured on MEA." What's MEA? 

A. MEA is malt extract agar. It's a growth medium used 


for culture and fungi. 
Q. You go on in the next column talking about results 
saying that "The predominant airborne fungus identified within 


the building was Penicillium," correct? 


A. Conrect:. 
Os Then it goes on, "S. chartarum" -- again, that's 
Stachybotrys -- "was not identified in any of the air samples," 


correct? 
A. Correct. 
Q. And "the summary report recommended that the building 


be sold or demolished as the building appeared to be in need of 


extensive repair," correct? 
Bus That's correct. 
Oz So what was airborne based on this report within the 


building that these patients had been occupying was Penicillium 


and not Stachybotrys, correct? 
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A. That was what was measured and what was reported. 
Q. And the summary report recommended remediation of the 


building prior to reoccupation based on those findings, correct? 


A. Correct. 
Ox And now I'm over, I guess, at Page 187 as far as the 
numbers within the journal. In the bottom right-hand corner, you 


talk about "The symptoms with highest prevalence reported while 





occupying the building . . ." No. 1 was fatigue, correct? 
A. Correct. 
O. That was at 81.8 percent? 
A. Correct. 
Q. "Headache at 69.7 percent"? 
A. Correct. 
On And "difficulty concentrating was at 69.7 percent," 


correct? 


A. Correct. 
Q. Under "Discussion," there's a statement, "Measurement 
of airborne Stachybotrys spores may be inaccurate -- may 


inaccurately measure true exposure since nonviable spores, which 
under dry conditions may become airborne, can contain a high 
concentration of mycotoxins." 

Is that your statement there that the dry spores, 
nonviable spores, can contain a higher concentration of 
mycotoxins than the viable spores do? 


A. Correct. That's been reported in the medical 
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literature -- or at least in the microbiology literature. 

Q. So that exposure to the dry Stachybotrys spores may 
be worse than exposure to the viable spores? 

A. I wouldn't say that that necessarily follows, no. 

QO. Just that the dry or the nonviable spores may have a 
higher concentration of mycotoxins? 

A. Well, I think that under -- I think the point that I 
believe I was trying to make is that when the mold dries, the 
spores can become airborne easier. I don't think that 
Dr. Sorenson's paper or my statement suggests that the spores 
that become dry become -- or have a higher level of mycotoxins. 

Q. Okay. Going down further, when it says, "Penicillium 


has been associated with occupational allergies, asthma and 


hypersensitivity pneumonitis" -- what is it? 

A. Pneumonitis. 

© Pneumonitis, what is that? 

A. It's an allergic reaction that's not typical for the 
kinds of symptoms of classical allergy. It's an allergic 








reaction that's specific to the lung. 





O. Okay. I'm over still in discussion, but I'm in the 
next column: "The building-related symptoms with the highest 
prevalence in this study (fatigue, headache, difficulty 
concentrating) were neurobehavioral. Investigators who have 
reported behavioral changes in animals associated with exposure 


to trichothecenes produced by Fusarium species have proposed that 
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these mycotoxins may cause" -—- what's the next one -—- 


"hyperaminoacidemia"? 


A. Correct. 

Q. What is that? 

A. Elevated levels of amino acids. 

Q. And that's "as a result of inhibited protein 
synthesis." That's what we talked about earlier; that the 


trichothecenes will inhibit protein synthesis? 

A. Correct. 

Q. "With elevations of brain tryptophan and serotonin 
levels," what does that mean? What's the effect of that? 

A. What I was exploring and what these researchers were 
suggesting or investigating was the plausibility of behavioral 
effects as a result of trichothecene exposure. 


O% What type of behavioral effects would be associated 





with the tryptophan and serotonin levels? 


A. Tryptophan and serotonin are both neuro-transmitters; 





and as far as specific effects that they have, either in excess 


or in deficiency, they can cause a variety of different types of 


effects. 

Q. Like what? 

A. It depends upon the nature of the substance that the 
person is exposed to. Some people take serotonin reuptake 


inhibitors as antidepressant medications in order to try to 


improve their mood. 
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Q. Would changing the levels of the tryptophan or 


serotonin have potential cognitive effects? 





A. It's possible, but that would be speculative. It 
wouldn't be based on any human data; and to my recollection, this 
statement that I made in the paper has to do with those authors 
speculating as to the potential for the observations that they've 
made. 

OF Is there any other work that you've been asked to do 
in this case? 

A. No. 

Q. Is there any other research, literature review or 
anything else that you plan to do in this case? 

A. Not unless specifically requested, no. 

Ox Did you have any discussions with anyone on the delay 
between when your first affidavit, which was executed in mid 
December, and the second affidavit at the end of January, 2,001? 
Why the delay? 

A. No. 

Q. What media people have you spoken to about these mold 
issues and the potential health effects? 

A. I've been quoted in one newspaper story in the last 
few months. 

Q. Is that the only time you've been interviewed by 
media about potential health effects of mold? 


A. To my knowledge and recollection, yes. 
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On There's one statement attributed to you that further 
tests could prove molds like Stachybotrys do cause serious health 
problems. Do you agree with that statement? 

A. I don't believe I saw quotations around that, and I'd 
have to see exactly what you're looking at to -- 

Q. Okay. There are not quotation marks around it. It 
says, Further tests could prove molds like Stachybotrys do cause 
serious health problems; but as of now, there are no specific 
tests a doctor can order to even confirm if a person has had a 
toxic exposure to molds like Stachybotrys, Daniel says? 

Pas The latter part of that sentence is true. The first 
part, we, as physicians, know that there are potential health 
effects from exposure to molds. So I don't know that they're 
characterizing my statement accurately. 

O% Okay. So your statement would be that you know that 
molds like Stachybotrys can cause serious health effects? 

MR. SCHEIHING: Objection; form. 

A. No. Molds, in general, can cause health effects that 
are well-defined in terms of allergy and infection. 

O'% (BY MR. MONTGOMERY) And as to problems other than 
allergy and infection -- I think we covered this earlier -- 
you're not saying that molds cannot cause them? Just that in 
your opinion, the scientific literature does not yet prove that 
it causes them? 


A. That's correct. 
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On Are you aware of whether anyone is out there 
conducting any study to try to disprove, I guess, the association 
between any particular mycotoxin -- say, trichothecenes -- and 


any particular health effect that's been alleged to be associated 


with it? 

A. Not that I'm aware of. 

Q. I need to borrow back from you the grouping of 
documents -- it may be in this stack -- with your records here: 
Exhibit 7. 

A. (Witness complies.) 

Or What type of comments or feedback did you give to 


Mr. Jopling about the draft of his motion to exclude testimony? 


A. I don't recall specific details. I really don't 
recall. It's been some time. 
O% What I show under here for preparation of affidavit 


during December 9th, 10th and 13th is a total of six hours. In 
order to prepare your affidavit, what was involved? 

A. It involves going through my thoughts and opinions on 
this case and carefully trying to put into words, my opinions on 
this case. 

©. Who else was involved in that process? 

A. The only other person that was involved was 
Mr. Jopling. 

Ox How many drafts of your affidavit did you go through 


before you finalized the one that you signed off on? 
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I would say two to three drafts. 

Did you share those drafts with Mr. Jopling? 

Yess, 

And he gave you back his feedback or comments? 

He didn't give feedback, no. 

Did he have any suggestive changes -—-— 

No. 

—- or a request that you consider additional topics? 
No. Not to my recollection, no. 


MR. MONTGOMERY: All right. I appreciate your 


Thank you. 


MR. SCHEIHING: Reserve our questions for 


MR. FURLOW: We'll reserve. 


THE VIDEOGRAPHER: It is 2:49 p.m., end of 


Tape 3 and concludes today's deposition. 
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I, DR. DANIEL SUDAKIN, have read the foregoing deposition and 


hereby affix my signature that same is true and correct, 
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as noted above. 





DR. DANIEL SUDAKIN 


STATE OF si 
COUNTY OF _ ti‘ 
Before me on this day personally appeared 





, Known to me (or proved to me under oath 
or through ) (description of identity card or other 
document) to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that they executed 
the same for the purposes and consideration therein expressed. 
Given under my hand and seal of office this day 


of , 2001. 








Notary Public, State of 


My Commission Expires: 
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99-05252 


MARY MELINDA BALLARD AND 
RONALD ALLISON, INDIVIDUALLY 
AND AS NEXT FRIENDS OF REESE 
ALLISON, A MINOR 


IN THE DISTRICT COURT OF 


) 
) 
) 
) 
) 
VS. ) TRAVIS COUNTY, TEXAS 
) 
FIRE INSURANCE EXCHANGE, A ) 
MEMBER OF THE FARMERS ) 
INSURANCE GROUP AND FRANK ) 
HRUSKA, D/B/A HRUSKA ) 
INSURANCE AGENCY ) 


345TH JUDICIAL DISTRICT 








REPORTER'S CERTIFICATION 
ORAL/VIDEOTAPED DEPOSITION OF DR. DANIEL SUDAKIN 
TAKEN ON FEBRUARY 26, 2001 





I, TINA M. MONTEMAYOR, Certified Shorthand Reporter in and 
for the State of Texas, hereby certify to the following: 





That the witness, DR. DANIEL SUDAKIN, was duly sworn by the 
officer and that the transcript of the oral deposition is a true 
record of the testimony given by the witness; 


That the deposition transcript was submitted on ; 
2001, to the attorney for Defendant, Fire Insurance Exchange, for 
examination, signature and return to me by 

, 2001; 


That the amount of time used by each party at the deposition 
is as follows: 


MR. KENDALL MONTGOMERY - 4 hours, 13 minutes; 


That pursuant to information given to the deposition officer 
at the time said testimony was taken, the following includes all 
parties of record: 


MR. KENDALL MONTGOMERY, Attorney for Plaintiffs; 

MR. ROBERT F. SCHEIHING, Attorney for Defendant, Fire 
Insurance Exchange; 

MR. THOMAS FURLOW, Attorney for Defendant, Frank Hruska, 
d/b/a Hruska Insurance Agency. 


I further certify that I am neither counsel for, related to 
and not employed by any of the parties in the action in which 
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this proceeding was taken; and, further, that I am not 
financially or otherwise interested in the outcome of this 
action. 


Further certification requirements pursuant to Rule 203 of 
TRCP will be certified to after they have occurred. 


Sworn to by me, this day of pe 2002, 





TINA M. MONTEMAYOR, Texas CSR 3487 
Expiration Date: 12/31/2002 

3300 Nacogdoches, Suite 220 

San Antonio, Texas 78217 
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99-05252 


MARY MELINDA BALLARD AND 
RONALD ALLISON, INDIVIDUALLY 
AND AS NEXT FRIENDS OF REESE 
ALLISON, A MINOR 


VS. 


FIRE INSURANCE EXCHANGE, A 
MEMBER OF THE FARMERS 
INSURANCE GROUP AND FRANK 
HRUSKA, D/B/A HRUSKA 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
INSURANCE AGENCY ) 


IN THE DISTRICT COURT OF 


TRAVIS COUNTY, TEXAS 


345TH JUDICIAL DISTRICT 








FURTHER CERTIFICATION UNDER RULE 203 TRCP 





The original deposition was/was not returned to the 


deposition officer; 


If returned, the attached 


Changes and Signature page 


contains any changes and the reasons therefor; 


If returned, the original deposition was delivered to 
MR. KENDALL MONTGOMERY, Custodial Attorney; 





That $ is the deposition officer's charges to 
MR. KENDALL MONTGOMERY for preparing the original deposition 
transcript and any copies of exhibits; 














That the deposition was del 


livered in accordance with Rule 


203.3 and that a copy of this certificate was served on all 


parties shown herein on and fil 





led with the Clerk. 


Certified to by me this day of ; 


2001. 
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